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SUBJECT

A Briefing on the Status of Contracting Between the State of Washington Department of Corrections and the King County Department of Adult and Juvenile Detention

SUMMARY

As part of the county’s 2013 Budget deliberations, the council concluded that the county should explore options with state that would relieve pressure on the state’s prisons, generate revenue for the county by using our excess capacity, and potentially provide a positive public safety outcome.  The state has been trying to reduce prison population by early release of inmates and decreasing the number of offenders that will be returned to state prison because of violations of community supervision.  Yet, even with these significant changes in policies, the state’s prisons are still overcrowded.  Because the county has unused capacity in secure detention, the council adopted a proviso that asked the executive to explore options with the state to house state inmates to relieve prison overcrowding.  Both the House and Senate versions of the state’s budget have language that would allow for counties to house state inmates.  However, the versions differ and will have to be resolved during the legislature’s Special Session.  Today, the committee will hear the status of these negotiations.

BACKGROUND

The King County Department of Adult and Juvenile Detention (DAJD) operates one of the largest detention systems in the Pacific Northwest.  The adult system is responsible for over 30,000 bookings a year and houses an average of 1,760 pre- and post-adjudicated felons and misdemeanants every day.  The county also houses misdemeanants arrested in cities.  King County houses all felons arrested in the county and presented for booking into jail.  In addition, the county houses “county” misdemeanants, criminal offenders who are either arrested in the unincorporated parts of the county or have committed offenses that are adjudicated by the District Court (“state cases”).  The county is not mandated to house city misdemeanants or state “holds” (individuals under state Department of Corrections’ supervision who are in violation of community supervision orders).  The cities and the state pay King County for the booking and daily costs of housing inmates for which they are responsible.

Paying the County for Housing State Violators. Since the implementation of the Offender Accountability Act of 1999, the state has been responsible for holding administrative hearings for certain felons who have completed their term in prison and who are under state supervision in the community, who then have allegedly committed violations after their release from prison.  In the past, county jails including King County held these felony violators while they awaited their hearing or after being sanctioned at the hearing.  However, as county jails faced severe constraints on both physical and fiscal capacity, many choose to not accept these violators.  

As part of the county’s Adopted 2001 Budget, the Council adopted a proviso in Ordinance 14018. The proviso stated: 

“It is the intent of the council that after January 1, 2001, the department of adult and juvenile detention shall no longer accept state department of corrections community supervision violators in its detention facilities….The council finds that these violators are a state responsibility and should be consequently housed in a state facility….”

The proviso was never implemented.

The growth of the state violator population remained a concern of the council and the other representatives of the county’s criminal justice agencies.  As part of its 2003 budget deliberations when the council was reviewing the county’s limited fiscal capacity to meet all of its mandated obligations due to limited revenues, the council heard significant discussions related to unfunded state mandates, with the unfunded costs associated with housing state inmates being one of the major areas of discussion.  The council had also adopted the Adult Justice Operational Master Plan (AJOMP) and other AJOMP related provisos that required that all of the county’s criminal justice agencies review the county’s use of secure detention on a monthly basis.  As part of this review, the Criminal Justice Council identified the reduction of the state hold population as a major priority.  DAJD was directed to begin negotiations with the state to either have the inmates taken out of county facilities or to receive some form of compensation for housing the inmates.

Agreements with the State.  Faced with the prospect of a large budget shortfall in 2004, the county notified the state that the county did not have capacity for its felony violator population after January 1, 2004.  The Executive’s Budget actually reduced the department’s budget to reflect the removal of state inmates (proposing the reduction of $977,942 and 14.0 FTEs).  Nevertheless, the county entered into negotiations with the state to seek compensation rather than barring state inmates from the county’s detention facilities.  The negotiations were successfully concluded at the end of 2003 and the new Interlocal Agreement (ILA), and the attendant revenues, were incorporated in the county’s 2004 budget.  The council adopted the new ILA as Ordinance 14919 in 2004, and revised the agreement again in 2010 with Ordinance 17003, which extended the ILA through the end of 2015.  This agreement not only established that the state would pay for violators in county jail, but established a minimum number of beds the state would pay for (regardless of whether the beds were used), along with the agreement to pay premium rates beyond the daily per diem charge for housing inmates with medical or psychiatric needs.  The county housed, at times, over 450 state violators on an average daily basis.  This ILA also continued the arrangement of providing King County 30 work release beds in state facilities in exchange for providing the state 20 jail beds in King County facilities.  Without this arrangement, King County would not have access to work release beds for women.  

However, in 2012, the state’s utilization of county jail facilities dropped significantly because the state adopted new sanctions for community violators that are substantially reducing length-of-stay (from an average of 10 days to a standard of 72 hours).  In addition, the state also implemented new supervision standards, further reducing the number of individuals under state supervision. Because the state has implemented its new sanctions methodology and reduced the total number of individuals under supervision, the department reduced its estimated projected ADP and revenues from state violators by 70 percent (revenues alone were reduced from $14.9 million adopted in the 2012 Budget to $4.5 million projected in 2013).

Because of the significant changes in how the state is treating violators, and because the state had been required to pay for beds that it was not using, the state terminated its contract with the county on November 30, 2012, but advised the Executive at that time that it wanted to continue using county jail beds.  The state and the executive engaged in negotiations resulting in a new agreement.  These negotiations resulted in a new agreement was adopted as Ordinance 17526 in February of this year.

The central provisions of this new agreement include the following: 

· The $85 per day general daily rate established by the legislature, and which the state has been paying since 2011. 
· The state will pay for all individuals in need of psychiatric or other medical services.  In the previous contract, there was no charge for the first two inmates in the infirmary or the first three inmates in the jail’s psychiatric unit.
· The last contract with the state committed to a minimum number of inmate beds.    In this agreement, the state is no longer willing to commit to a minimum number of beds and will only pay the beds it actually uses. 
· The state will also no longer pay for the last day of confinement.  While new in its agreement with King County, this provision would bring King County in line with the way the state pays all other counties that house state violators. 
· The state is requesting, as a provision of the contract, more advance notification of inmate special medical or psychiatric needs, so it has the ability to return state inmates to the state facilities for medical services when desired.

The new agreement establishes that, effective January 1, 2013 the rates of compensation for provision of medical and psychiatric services for state violators will increase by 6.5 percent above 2012 rates.  These premium rates will then increase by 4 percent annually as of January 1, 2014, through the end of the contract.  The council adopted the new agreement and is maintaining its relation with the state.

Looking at Other Contracting Options.  As part of its 2013 Budget deliberations, the council noted that an expanded re-negotiation of the state contract could provide the county with revenue options that have not been previously considered.  While jail utilization is down throughout King County and the rest of the state, state prisons continue to be overcrowded.  The state has been trying to reduce prison population by early release of inmates and decreasing the number of offenders that will be returned to state prison because of violations of community supervision.  Yet, even with these significant changes in policies, the state’s prisons are still 550 to 850 ADP above the system capacity of approximately 14,040 inmates.

As a consequence, the Council concluded that the county should explore options with state that would relieve pressure on the state’s prisons, generate revenue for the county by using our excess capacity, and potentially provide a positive public safety outcome.  As part of the 2013 Budget, the Council adopted the following proviso:

It is the intent of the council that the executive shall negotiate with the state department of corrections to evaluate the feasibility of whether inmates can be successfully transferred from state prisons (reception center, for those serving a short prison term, those within a period of time before release, or any other defined state prisoner population) to county facilities.  The negotiations should identify the appropriate state inmate population(s) that could be transferred to county facilities.  The negotiations should also establish appropriate contract rates that defray county costs, yet recognize the county’s economies of scale of using existing staff and capacity for state transferees.  Furthermore, the negotiations should address what policy changes would be needed to protect public safety in the community if such a transfer should take place. 

The executive agreed that exploring the option of housing other types of DOC inmates could provide revenue and also have a positive public safety benefit (when services can be provided to inmates in the county and then transferred after release).  As a result, negotiating alternative agreements with the state was added to the county’s state legislative agenda.

Status of the Negotiations. Prior to the beginning of the most recent legislative session, the Secretary of the Department of Corrections (DOC) notified the Washington Association of Counties that the DOC was interested in exploring the option of contracting with counties to house DOC inmates.  On March 8, 2013, representatives of the association, DOC, counties (including King County), met with staff of the House and Senate, to discuss the potential for alternative agreements.  At this meeting, there was general consensus that the DOC should explore its options with the counties through a Request for Proposals process, and the legislature would reflect its intent through budget provisos.

The end of the legislature’s regular session resulted in House and Senate versions of the state’s budget for the next biennium.  Both budget versions contained proviso language that would have DOC work with counties to explore the potential for new ways of housing DOC inmates in local facilities.  However, neither of the two versions are in full agreement and, consequently, will have to be resolved in the legislature’s Special Session. 

The following is the proviso language contained in the House budget

House of Representatives Version 
ESSB 5054
Section 220 2(f)

“The department of corrections shall issue a request for proposal by August 1, 2013, to contract with local jurisdictions for the use of inmate bed capacity in lieu of prison beds operated by the state. The department shall contract for up to 300 beds statewide to the extent that it is at no net cost to the department. The contracts shall be for beds in western Washington and eastern Washington. The duration of the contracts shall be for up to four years. The department shall not pay a rate greater than $65 per day for all costs associated with the offender while in the local correctional facility to include programming and health care costs. The capacity provided at local correctional facilities must be for offenders who the department of corrections defines as medium security offenders. Local jurisdictions must provide health care to offenders that meet standards set by the department. The department will report to legislative fiscal committees and the office of financial management by November 1, 2013, to provide a status update on implementation.”

The House version sets a per diem rate of $65, which is lower than the $85 that the state currently pays the county for violators and is much lower than the approximately $130 per diem rate that the county charges cities. 

The following shows the proviso contained in the Senate budget legislation.

Senate Version 
ESSB 5034
Section 220 2(d)

$1,868,000 of the general fund--state appropriation for fiscal year 2014 and $2,107,000 of the general fund--state appropriation for fiscal year 2015 are provided solely for the department to rent jail capacity for short-term offenders. Pursuant to Senate Bill No. 5892 (corrections costs), the department shall rent capacity from local and tribal governments to house offenders with an earned release date of less than one hundred twenty days remaining on his or her sentence at the time the offender would otherwise be transferred to a state correctional facility. The contracted daily costs for these offenders shall not exceed $70 per offender including medical costs.

The Senate version does set a higher limit on the rate the state DOC will pay for housing inmates--$70 rather than $65 (still below the current rate of $85).  However, it also limits consideration to housing only those inmates that have a limited time to serve in state prison (all defendants who receive a sentence of 12 months or more are transferred to DOC, even though they will serve less than a year because of prior time spent in county jail awaiting adjudication and because of “good time” credits).  While there are positive elements for the county to house this type of “state” population, primarily because they generally are already in the county’s jail, the county would also like to consider housing state inmates prior to their release from prison.  

As a result, the county is seeking to modify the proviso language that will be part of any final state budget solution.  The county will be working towards a compromise that has no limit on per diem rates and would also leave open the option of housing different types of DOC prisoners.  This type of compromise language acknowledges that per diem rates should be part of the negotiation process between the state and counties.  In addition, a compromise solution that is similar to the house version, could allow counties and the state greater flexibility in negotiating the types of inmates that counties might most effectively house.

Staff is available today to discuss the status of any negotiations, or plans for negotiations, with the state.

INVITED:
· Genesee Adkins, Director of Governmental Relations, Executive’s Office
· Steve Larsen, Chief of Administration, Department of Adult and Juvenile Detention

ATTACHMENTS:
1. [bookmark: _GoBack]Executive Letter Concerning Negotiation Status, Dated May 24, 2013.
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