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On June 29, 2010, the Environment and Transportation Committee passed out of committee substitute Ordinance 2010-0345 with a do pass recommendation with 3 “ayes” and 1 excused. The adopted amendment eliminates the July 1, 2010 effective date.

SUBJECT

An ordinance authorizing the Executive to enter into an interlocal agreement with the Port of Seattle for the provision of surface water management services. 
SUMMARY

The proposed ordinance authorizes the Executive to enter into an interlocal agreement (“ILA”) between King County and the Port of Seattle for the provision of surface water management services through the County's Water and Land Resource Division ("WLRD"). For 2010, the scope of work includes stream gage monitoring and basin stewardship. The ILA provides an administrative process for determining the scope of work for future years. The proposed interlocal agreement is needed because the existing agreement for stream flow monitoring expired March 30, 2010 and the ILA for stewardship in the Miller and Walker Creek basin expires on June 30, 2010.  The proposed ILA does not include an expiration date. 
BACKGROUND
The Miller and Walker Creek watersheds encompass portions of the unincorporated King County area of White Center/North Highline, portions of the cities of Burien and Sea Tac, SeaTac Airport and State highways 509 and 518. These areas were urbanized long before current environmental protective standards were in place. Existing and continuing development in these areas has resulted in flooding, and water quality and habitat degradation problems. 
Stream Gage Monitoring 

Since 2004, the Port of Seattle has contracted, under a series of technical service agreements, with King County to provide stream flow monitoring services in the Miller, Walker, and Des Moines Creeks. This monitoring is required in order for the Port to remain in compliance with permits issued under the Federal Clean Water Act for construction of the Third Runway and other projects. The most recent technical service agreement between the Port and King County for stream gaging expired on March 31, 2010.
Stewardship and Basin Monitoring 
Since 2002, local and state jurisdictions have been working together to develop a basin plan that addresses flooding, water quality, and habitat concerns in the basin. The basin plan was completed in 2006 and includes a recommendation to implement a basin stewardship and monitoring program. This program was funded in 2008 and 2009 through an ILA between King County, the cities of Normandy Park, Burien and Sea Tac, and the Port of Seattle. The ILA was authorized by Ordinance 16066 and approved by the Council on April 21, 2008. It expires on June 30, 2010.
For the next phase of the stewardship and monitoring program in 2010, King County, the Port, and the cities of Normandy Park, Burien, and Sea Tac agreed to a scope of work (See Exhibit Two to the ILA) totaling $107,299. Of this amount, $23,326 is the Port’s contribution for stewardship and basin monitoring. Unlike in previous years, the Port of Seattle has elected to participate through a separate ILA with only the County rather than continuing with the previous joint ILA with the cities. To address the participation of the cities, King County has signed a technical services agreement with the other cities for their share of the financial contribution for the stewardship and basin monitoring work. 

ANALYSIS

Basic Provisions of the ILA
The proposed ordinance authorizes the Executive to enter into an ILA for surface water management services. The ILA will authorize stream gaging and basin stewardship in 2010. The stream gaging services to be provided by King County are defined in Exhibit 1 to the ILA which includes a not to exceed cost to the Port of $23,523. The basin stewardship and monitoring coordination is defined in Exhibit 2 to the ILA which  includes a not to exceed cost to the Port of $23,326. 
Although it is not noted in the ILA, the completion of the scope of work in Exhibit 1 and 2 is contingent upon the financial participation of the cities of Sea Tac, Normandy Park, Burien, King County, and the Port.
There is no expiration date for the ILA and it does not include a not-to-exceed dollar threshold for future years. The ILA sets out an administrative procedure for the Port to request other surface water management services from King County in the future.
As outlined in Section 5B, the ILA can be terminated by either party for any reason upon sixty days written notice to the other party. For future years, because the provision of basin steward services in a given year is dependent upon the participation of a number of jurisdictions and the participation of those jurisdictions is often not known until the end of the year, Section 3 C.b of the ILA allows the County to withdraw its offer of basin steward services so long as notice is provided to the Port by December 15th.
Timing 
The proposed ordinance is time sensitive because the County hopes to resume work on the proposed activities in July and the scope of work was drafted assuming a work period of July 1, 2010 through December 31, 2010. 
The Port approved the ILA on May 4, 2010. 

Issues for Council Consideration 

The ILA was reviewed by the PAO. The Council’s legal counsel has raised policy and legal issues for members to consider. Any change to the ILA may require review and approval by the Port Commission.
1. ILA Includes A Not To Exceed Cost Provision Protecting Port from Cost Overruns   

Section 4 A of the ILA provides that the Port will pay costs incurred by the County based on the County's rates but not to exceed the amount budgeted for that work.  If it costs the County more to complete the agreed upon scope of work than the agreed upon budgeted amount, the County will be responsible for the cost overruns. If this were to occur, the County could request additional time and money from the Port, but there is not a contractual obligation on the Port's part to consider such a request..  
This is a policy issue for the Council to consider related to the level of risk of cost overruns the County is willing to assume. The Executive branch (WLRD) and the PAO are not recommending a change to the ILA language because they believe there is very little risk to the County of a cost overrun in the scope of work.  Executive staff report the scope of work is known and has been done in the past by the County and the budget is relatively small.  In future years, the risk to the County of cost overruns could be greater if future scopes of work involve larger budgets and work the County has not previously done. However, the Executive staff report that future risk is also minimal because they expect future scopes of work to be similar to the work the County has done before. In addition, any future scope of will be jointly developed by Executive and Port staff .(See Section 3C of the ILA.) 
If the existing not to exceed language is not amended, Executive staff will need to be careful to ensure that any future scopes of works can be completed within the agreed upon budget.
2. Council Is Not Required to Authorize Future Work Amendments 
As written, this ILA will not require Council approval for future work amendments.  According to the PAO and WLRD, agreements for the type of work envisioned by this ILA are routinely approved at the director level without going to the Council for authorization, provided of course that funding has been appropriated.  This process allows for efficiencies in handling service agreements.   This is a policy question, not a legal requirement. 
3. ILA Does Not Specify Whose Approval is Needed for Amendments to be Effective

Section 5C of the ILA allows the parties to amend the ILA in writing, but does not specify whose approval is needed for such amendments to be effective. The PAO notes that such specification is not necessary because, pursuant to Chapter 39.34 RCW, unless the ILA itself (which the Council approved) authorizes the Executive or someone in the Executive branch to add or revise specific provisions or exhibits, any amendment would require Council approval.  In this case, the ILA proposes that on an administrative level, the ILA may be amended to allow for the scope, schedule and budget to be modified on an annual basis.  (See Section 3C of the ILA.)
Summary of Issues:  The Executive staff and PAO responses to Issues 2 and 3 appear to provide a reasonable assurance that the language within the ILA related to authorizing changes is acceptable.  Similarly, the fiscal risk regarding Issue 1 appears to be minimal assuming due diligence by the executive staff in determining future scopes of work.
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