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A		
Summary of Biogas Sale and Purchase Transaction
King County Wastewater Treatment Division – IGI Resources, Inc.
Contract Objectives
· Monetize biomethane and environmental attributes at market prices
· Take advantage of the Federal Renewable Fuel Standard (RFS) environmental attribute monetary premium value
· Prioritize sale of biomethane to local natural gas vehicle market, to encourage the use of locally-produced renewable transportation fuels
· Preserve flexibility for variable biomethane output, to reflect historical plant output
Overview of Contract Structure.  Use of the North American Energy Standards Board (“NAESB”) master agreement
· Commonly used/typical master agreement in the wholesale natural gas market
· Standard contract for natural gas transactions throughout North America
· Provides ability to customize for specialized transactions, such as this contract
Analysis of Contract Documents
BC = Base Contract (NAESB), plus Special Provisions Attachment to the Base Contract
BSP = Biogas Special Provisions Addendum
BTC = Biogas Transaction Confirmation



	Con-tract
	Item
	Page
	Details
	Special Provisions Details

	BC
	Section 1: Purpose and Procedures
	3 of 14
	Describes the process for the parties to enter into transactions under the NAESB master agreement.  Agreements between the parties for the purchase and sale of gas must be in writing; no oral agreements are enforceable.  Note that the Biogas Transaction Confirmation will be executed simultaneously with the Base Contract and special provisions.
The parties are authorized to record telephone lines of commercial personnel.
	Each party indemnifies the other party for claims relating to the recording of its employees’ telephone lines with the other party’s commercial personnel.

	BC
	Section 2: Definitions
	3 of 14
	Defines terms used in this document
	Defines terms used in the Special Provisions addendum

	BC
	Section 3: Performance Obligation
	5 of 14
	If a party breaches an obligation to sell or purchase gas under the contract, the other party may purchase (or sell, as applicable) such gas in the market and recover damages (if replacement gas is purchased from another supplier at a higher price than the price under this contract or, as applicable, if unpurchased gas is sold to another buyer at a lower price than the price under this contract) from the other party.  Note that King County’s only liability under this section would be if it sold gas from the biogas project to a buyer other than IGI Resources.
	The parties may not agree to a purchase and sale of gas that is done on a fixed price basis (i.e., a payment that is not completely calculated at market prices) without agreeing on a payment mechanism that compensates IGI Resources for losses incurred in force majeure events.  Note that this concept does not impact the transaction agreed by the parties under the Biogas Transaction Confirmation.
If a Regulatory Event (a change in law that impacts the ability to perform or imposes significant new costs on a party’s performance) occurs, the parties will attempt to reach agreement to remedy the impacts of such event.  Absent an agreement by the parties, the impacted party may terminate the contract on 10 business days’ notice.

	BC
	Section 4: Transportation, nominations and imbalances
	6 of 14
	King County is responsible for transportation of gas to the Delivery Point.  IGI Resources is responsible for transportation of gas from the Delivery Point.
The parties agree to (i) coordinate gas nominations with Puget Sound Energy, (ii) promptly inform each other of any deviations from scheduled gas volumes, and (iii) cooperate to avoid any imbalance charges with Puget Sound Energy.  If an imbalance charge occurs, the party whose acts or omissions caused the imbalance charge is responsible for paying it.
	

	BC
	Section 5: Quality and Measurement
	6 of 14
	King County is responsible for compliance of the gas with the quality requirements of Puget Sound Energy.  Note that if gas is rejected by PSE due to noncompliance with quality specifications, King County does not incur any liability to IGI Resources under the contract for such gas.
Gas delivered under the contract is to be measured in accordance with the procedures of PSE.
	

	BC
	Section 6: Taxes
	6 of 14
	King County is responsible for all taxes on the gas prior to delivery at the Delivery Point.  IGI Resources is responsible for all taxes on the gas at and after delivery at the Delivery Point.
	King County is responsible for payments to production interest holders and for severance tax applicable to the gas.
King County will invoice IGI Resources for any gross receipts, compensating, or sales or use tax applicable to the gas sold under the contract.
The parties will cooperate with each other in the protest of taxes and furnish documentation relating to tax exemptions.

	BC
	Section 7:  Billing, payment, and audit
	6 of 14
	King County will invoice IGI Resources monthly for gas sold and purchased.  Payment is due by Automated Clearinghouse Credit by the later of (i) the 20th day of the month following delivery of gas or (ii) 10 days after delivery of an invoice.  Payment for cover damages (damages for non-performance under Section 3 of the Base Contract) is due 5 business days after receipt of an invoice.
A party may withhold disputed amounts pending resolution of an invoicing dispute.
Interest on late payments accrues at the prime rate plus 2%.
Either party can audit the relevant books and records of the other party to verify amounts and calculations.  All invoices are presumed to be correct and final after 2 years from the month of gas delivery.
The parties will net all undisputed amounts owing under the contract.
	











The 2 year presumption does not apply to taxes, tariff changes by PSE, and payments for green attributes of biogas.  These amounts may be challenged and reviewed until 5 years from the month of gas delivery.

	BC
	Section 8: Title, Warranty and Indemnity
	7 of 14
	Title and risk of loss to the gas pass from King County to IGI Resources at the Delivery Point.  King County is responsible for delivering gas with clean title (no encumbrances or liens).  King County makes no other representations with respect to the gas sold.
Each party is responsible for and indemnifies the other party for all claims that arise on the gas when the indemnifying party had title to the gas.
	Deletes a representation under the base contract relating to the customs origin of gas sold, as there are no issues of customs or import of gas under this contract.

	BC
	Section 9: Notices
	7 of 14
	Specifies the procedures for giving of notices.  Notices must be in writing and delivered via mail, courier service, email or fax.  Notices are effective upon receipt.
	No material edits to the base contract

	BC
	Section 10: Financial responsibility
	8 of 14
	If a party has reasonable grounds for insecurity of the ability of the other party to perform (e.g., due to a credit deterioration), it can require the other party to provide adequate assurance of performance (cash, letter of credit, etc.).
Events of default under the contract are: (i) bankruptcy or insolvency, (ii) failure to provide required credit support, (iii) payment failure that is not cured within 2 business days.
Upon the occurrence of an event of default, the non-defaulting party can suspend performance under the contract (for up to 20 days) and/or terminate the contract.
Upon termination, the parties will make payment for all gas that has been delivered prior to termination.  Neither party has liability for any term of the contract after termination.
The non-defaulting party can set off amounts owed under any other agreements the parties may have between them.
	




Adds events of default for (i) a failure to perform any other obligation under the contract that is not cured within 7 business days, (ii) a merger event that results in a deterioration of creditworthiness, and (iii) defaults by IGI Resources’s guarantor.


The defaulting party is responsible for payment of costs of the non-defaulting party incurred in terminating or enforcing its rights under the contract.
Payment of termination damages is due within 5 business days after delivery of calculation thereof.  The non-defaulting party may withhold any termination payment that may be owed to the defaulting party until all other claims between the parties (including bankruptcy claims) have been satisfied.
The parties make standard representations of the status of the contract under the bankruptcy code.
IGI Resources must provide and maintain a parent guaranty in the amount of $1 million to secure its performance obligations to King County.  If IGI Resources fails to make a payment to King County, then King County may demand payment from IGI Resources parent company under the guaranty.

	BC
	Section 11: Force Majeure
	10 of 14

	A party impacted by force majeure is excused from its obligations under the contract during the force majeure event.  Force majeure includes events or circumstances beyond the control of the parties, other than general economic or market events.  An impacted party must give notice to the other party of the occurrence of a force majeure event.
	A change in law may also form the basis for a force majeure claim.
If the force majeure lasts for 180 days, either party may terminate the contract.

	BC
	Section 12: Term
	10 of 14
	The base contract may be terminated by either party on 30 days’ notice.  Termination of the base contract does not impact any transaction confirmations that are existing on the date of termination.
	No material edits to the base contract

	BC
	Section 13: Limitations
	10 of 14
	Where a calculation of damages is specified in the contract for a breach (e.g., failure to perform under Section 3 or events of default under Section 10), the remedies specified in the contract are the exclusive remedies of the non-defaulting party.
Neither party is liable for indirect, consequential or punitive damages under the contract.
	

	BC
	Section 14: Market disruption
	11 of 14
	If an index price that forms the basis for pricing under the contract fails to be published, the parties will agree on a replacement price.  Absent an agreement, the parties will seek price quotations from dealers in the market to determine the price.
	

	BC
	Section 15: Miscellaneous
	11 of 14
	This section contains standard contract boilerplate language.
Assignments of the contract other than to affiliates or to lenders require the consent of the other party.  The assigning party is not discharged from liability under the contract after the assignment.
The contract is governed by New York law (this choice of law is commonly seen under gas purchase and sale contracts), except for the authority and power of King County under the contract, which is governed by Washington law.
The parties must keep information relating to the contract confidential.

	











King County is allowed to comply with applicable public records laws.
The parties waive rights to jury trials.
King County waives sovereign immunity defenses it may have.
Disputes under the contract will be resolved by negotiation between the parties.  Any unresolved disputes may be referred to state or federal courts in King County or Western District of Washington.

	BSP
	Article I: Definitions and Interpretation
	7
	Defines terms used in the Biogas Special Provisions

	BSP
	Article II: Specific Terms of Purchase & Sale
	8
	King County represents that it owns all the green attributes of the biogas sold and that the biogas facility is compliant with EPA requirements.
King County will give notice of expected gas deliveries by the 20th day of the month prior to delivery.  King County will give notice of facility outages.
If biogas that was previously sold under the contract is subsequently disqualified as biogas or if IGI Resources is unable to utilize the biogas as a vehicle fuel, King County must refund any payment that was made for the green attributes of such gas.
King County is responsible for EPA registration of the biogas project and must deliver to IGI Resources documentation of registration and eligibility of the biogas to qualify under the applicable renewable fuel standards.
Each party indemnifies the other party for claims arising while it has title to the biogas.

	BSP
	Article III: Disruption Event
	9
	If IGI Resources’s downstream contracts with vehicle fuel producers terminate, then IGI Resources will act to replace such contracts.  During the period when IGI Resources is unable to sell biogas to vehicle fuel producers, the King County NAESB contract will continue in effect, but will only be a sale and purchase of natural gas (with no green attributes).

	BSP
	Article IV: Miscellaneous
	9
	Standard contract boilerplate provisions.
If there are any conflicts between the base contract and the Biogas Special Provisions, the provisions of the Biogas Special Provisions will govern.  If there are any conflicts between a transaction confirmation and the Biogas Special Provisions, the provisions of the transaction confirmation will govern.

	BTC
	Performance Obligation
	1 of 9
	King County is obligated to deliver the Contract Quantity to the Delivery Point and to certify eligibility of biogas volumes with applicable regulatory programs.
During the disruption of a contract between IGI Resources and a vehicle fuel producer, no payment will be made for green attributes of gas (see article 3 of the Biogas Special Provisions above).

	BTC
	Contract Price
	1 of 9
	Contract Price for Gas.  The county will receive the full index price of the gas commodity, based on the Sumas, WA index published in Gas Daily;

RIN Price.  The environmental attribute value is based on published market Renewable Identification Number (RIN) pricing. Revenue from IGI’s sales are split between King County (70%) and IGI Resources (30%).  The relevant RIN market uses two different market indices published by Argus to determine price (D5 and D3).  D5 RIN pricing and market is well established, although volatile.  D3 RINs transactions are in a nascent stage but have a market premium over D5 RINs.  The contract provides King County with the benefit of the higher D5 RIN index, with certain protections if the D5 RIN market is not well functioning:
· If the D3 RIN market is liquidly trading, the D3 RIN index price is the price under the contract.
· If the D3 RIN market is not trading liquidly, then IGI Resources will attempt to sell the RINs on the market, with the actual proceeds received being split 70/30 between King County and IGI Resources.
· If a sale is not possible, then the RINs are priced at the D5 RIN index price, with a floor of 90% of the D3 RIN index price.  This gives King County protection against a large difference in the two index prices.
· As an alternative to the pricing mechanism above, King County may elect in advance to receive its share of RINs in kind and market the RINs itself.  Since the biogas sold under this contract will be part of IGI Resources’s portfolio of vehicle fuel volumes, exact tracking of contracts and value may be difficult.  This “self help” provision is a protection to King County in the event that questions arise as to whether IGI Resources is maximizing the value of the RINs in the market.

	BTC
	Delivery Period
	3 of 9
	Delivery term is 36 months, with two one-year extensions, if mutually agreed-upon by both parties.

	BTC
	Contract Quantity
	3 of 9
	King County is obligated to sell to IGI Resources all gas it injects for gas transportation into the PSE pipeline system.  King County has operational flexibility to use gas for internal requirements before it is injected into the pipeline, without liability to IGI Resources.

	BTC
	Delivery Point
	3 of 9
	Interconnection with Puget Sound Energy distribution system, at the current delivery location at the Renton South Plant facility

	BTC
	Special Conditions: 1. Definitions
	3 of 9
	Defines terms used in the Biogas Transaction Confirmation

	BTC
	Special Conditions: 2. Payment of RIN and LCFS Credit Premium Allocations
	4 of 9
	The RIN Premium is paid to King County by the 15th day of the month following the month of gas delivery.  If biogas is sold into California, the applicable credit premium is paid quarterly between the 15th and 18th day of the month following the end of a calendar quarter.

	BTC
	Special Conditions:  3. Buyer’s Biogas Sales to Vehicle Fuel Producers
	4 of 9
	IGI Resources will sell biogas to vehicle fuel producers in King County.  If IGI Resources replaces its vehicle fuel producer contracts, it will give first priority to producers in King County and second priority to producers in Washington State before selling to an out of state producer.

	BTC
	Special Conditions: 4. Monthly Nominations and 
	4 of 9
	On the 20th of each month, King County will communicate to IGI estimated gas delivery volumes for the following month.

	BTC
	Special Conditions: 5. Vehicle Fuel Producers
	4 of 9
	The biomethane will be sold to Clean Energy Fuels at a list of locations to be detailed in the final contract.
IGI Resources will amend the Biogas Transaction Confirmation to reflect any new or replacement vehicle fuel producers to which it will sell the biogas sold under the King County NAESB.

	BTC
	Special Conditions: 6. Representations
	4 of 9
	Each party makes standard representations of authority and solvency.

	BTC
	Special Conditions: 7. Right to Extend Term
	4 of 9
	King County and IGI Resources can mutually agree to two additional one year term extensions.

	BTC
	Special Conditions: 8. Transfer of CARB LCFS Regulated Party Status (if applicable)
	4 of 9
	If biogas is sold into California, King County will provide to IGI Resources standard documentation of the transfer of biogas to satisfy regulatory requirements in California.

	BTC
	Special Conditions: 9. EPA and CARB Registration Cost
	5 of 9
	King County will submit to EPA documentation needed to certify biogas.  The parties will share equally the cost of registering production and fuel pathways.

	BTC
	Special Conditions: 10. Process for Generation and Allocation of LCFS Credits (if applicable)
	5 of 9
	If biogas is sold into California, King County will give IGI Resources data and cooperation needed to certify compliance with California credit requirements.  IGI Resources will prepare reports needed to qualify for California credits and receive quarterly payments.
If Washington State enacts a regulatory system for environmental attributes, the parties will negotiate modifications to the Biogas Transaction Confirmation.

	BTC
	Special Conditions: 11. Process for Generation and Allocation of RINs
	6 of 9
	King County will on a weekly basis give IGI Resources access to data regarding the quantity of biogas sold and other information needed to generate RINs.
IGI Resources will engage Weaver to validate the RINs and generate weekly reports of RINs.
If EPA changes the procedures for generating RINs, the parties will agree on modifications to the Biogas Transaction Confirmation to comply with such new or modified procedures.

	BTC
	Special Conditions: 12. Additional Event in Default
	6 of 9
	The following are added as events of default with respect to deliveries of biogas:
(1) a party commits a fraudulent act,
(2) a party makes a material misrepresentation relating to biogas qualification or documentation, 
(3) with respect to King County as the defaulting party, the biogas facility is not registered with EPA within 6 months after the execution of the Biogas Transaction Confirmation.

	BTC
	Special Conditions: 13. Biogas Deliveries
	6 of 9
	Biogas deliveries will not commence until the month after the biogas project is registered with EPA.  The parties may reach an agreement for the purchase and sale of gas prior to such registration.  Such gas would be held in storage pending EPA registration, at which time, the biogas would be sold to vehicle fuel producers and RINs generated.

	BTC
	Special Conditions: 14. Hierarchy
	6 of 9
	In the event of an inconsistency between the base contract, biogas special provisions and the Biogas Transaction Confirmation, the provisions of the Biogas Transaction Confirmation will govern.
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