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SUBJECT

A proposed ordinance authorizing the King County Executive to execute a funding agreement between the County, the King County Flood Control Zone District, and the contributing parties of the Thea Foss Natural Resources Damage Assessment for the Countyline Levee Setback Project. 


SUMMARY

Proposed Ordinance 2014-0277 would authorize the King County Executive to execute a funding agreement between the County, the King County Flood Control Zone District (“Flood District”), and the contributing parties of the Thea Foss Natural Resources Damages (“NRD”) Assessment for receipt of $4.775M, to be used for construction of the Countyline Levee Setback Project. In exchange, the NRD contributing parties would be allowed to obtain Discounted Service Acre Years (“DSAY”) credit, calculated as habitat, resources or wetlands restoration, mitigation, or preservation credits that would result from the project’s natural resources benefits.  


BACKGROUND

The Flood District contracts with King County to implement the District’s flood hazard management programs and projects in accordance with an Interlocal Agreement (“ILA”) adopted in 2007.[footnoteRef:1]  In turn, the County is reimbursed by the Flood District for work performed on behalf of the District.  The Countyline Levee Setback Project is a Flood District flood protection and habitat restoration capital project along the Lower White River in the vicinity of the cities of Pacific, Auburn, and Sumner.  Consistent with the ILA, as the Flood District’s contracted capital and operations service provider, the County is currently in the process of designing and planning the project, and will construct and carryout the project on the behalf of the District as well.   [1:  See Ordinance 15987, which has since been extended with minor amendments.] 


The Countyline Project was included as a high priority capital project in King County’s 2006 King County Flood Hazard Management Plan (“FHMP”).[footnoteRef:2]  The project is also one of the highest priorities in the Water Inventory Resource Areas (“WRIAs”) 10 and 12 (Puyallup/White River and Chambers/Clover Creek watersheds) Salmon Habitat Protection and Restoration Strategy plan, which King County helped to create.   [2:  See Ordinance 15673, adopted in January 2007] 


The project has the potential to receive funding from the Thea Foss Natural NRD Assessment.  Defendants (“contributing parties”) in a lawsuit, United States of America v Advance Ross, et al. may have potential liability for claims asserted against them by the Commencement Bay Natural Resource Trustees (“trustees”) for Natural Resources Damages related to historical contamination of the Thea Foss and Wheeler-Osgood waterways on Commencement bay in Tacoma.  A consent decree[footnoteRef:3] has been negotiated between the trustees and the contributing parties to provide an acceptable DSAY credit for the Countyline Project and resolve the contributing parties NRD liabilities.   [3:  Included as Exhibit 3 to the proposed funding agreement.  King County and the Flood District (defined collectively as “the County” in the funding agreement) are not and will not be parties to the consent decree, as noted in Section 5 of the funding agreement.  ] 


The Flood District approved similar legislation authorizing execution of the proposed funding agreement on May 19, 2014.[footnoteRef:4]   [4:  FCD 2014-07] 



ANALYSIS

Through the proposed funding agreement, the Thea Foss NRD contributing parties wish to contract with King County and the Flood District to resolve their potential liability, in part, through obtaining the DSAY credits for the natural resource benefits that the Countyline Project would provide.  The contributing parties will pay $4.775M towards the project in order to receive the DSAY credits.  In turn, the Flood District and King County would be obligated to construct and implement the project.  While the Countyline Project is considered to be a Flood District project, King County is included as a party to the agreement because the County will be designing, permitting, constructing, and implementing the project on behalf of the Flood District as the district’s contracted service provider.  

Section 3 of the funding agreement identifies the following timelines for project completion by the Flood District and the County:

· Complete design and permitting by December 31, 2014.
· Acquire all property necessary by December 31, 2015.
· Commence construction no later than May 31, 2016.
· Complete construction by December 31, 2017.
· In the event that entry of the consent decree is delayed beyond July 1, 2015, the Flood District, King County, and the contributing parties must mutually agree in writing to extend the date of entry – otherwise the agreement may be terminated, as outlined in Section 7.
· If mutually agreed extension of entry into the consent decree is delayed beyond July 1, 2015, then the previous project deadlines shall be each be extended an additional year.
· If further delays occur, and mutual agreement for extension is reached, each of the project deadlines will be extended an additional year for each year for which the consent decree is delayed beyond July 1, 2015.

This schedule is consistent with the County’s anticipated project timeline.

There is a fiscal note attached to the legislation showing both $4.775M in expenditures and $4.775M in revenues for the County if the proposed funding agreement is adopted; however, this is because King County is acting as the service provider for the Flood District and the end result would be cost-neutral for the County.  

Section 3.3 would further commit the Flood District and King County to a monitoring period, performance requirements (measured by acres of inundation of water in the project area, as outlined in the consent decree), and potential financial penalties:  
  
· Over the period of ten years, it must be demonstrated that, on average, the White River inundates at least 32.5 acres of the project site as outlined in Paragraph 19 of the consent decree.
· If, after ten years, the project results in less than the inundation goal, the Flood District and King County must coordinate with the contributing parties to evaluate potential adaptive management actions to offset the shortfall, as well as identify a schedule for implementation, all of which must be accepted by the trustees as outlined in Paragraph 23 of the consent decree. 
· If the project results in less than thirty inundated acres, and in the event that the contributing parties are required to compensate the trustees for the inundation shortfall, the Flood District and King County shall collectively pay the contributing parties $100K for each acre of shortfall below thirty acres.  

Under this provision, the proposed funding agreement does not differentiate between King County and the District, thus leaving it to the future for division of the cost between the County and the Flood District, if an inundation shortfall payment to the contributing parties is required.  According to the PAO representing the County in this negotiation, based on past practice, and in line with the intent of the ILA between King County and the Flood District, it is expected that the Flood District would be responsible for fulfilling making any payment required under this provision.  However, further clarification in the ILA between King County and the Flood District of these types of responsibilities may be desirable.  

Beyond King County acting in its role as the contracted service provider to the Flood District, the Countyline Project is also of great importance to the County independently.  If this funding agreement is approved, the receipt of these additional funds would help ensure the full funding and completion of the project, which furthers implementation of the high priority flood projects identified in the County’s FHMP.  

The project also supports FHMP Policy G-3, which calls for implementation of projects that result in multiple benefits.[footnoteRef:5]  Not only does the Countyline Project provide for significant flood control and protection benefits to help protect the lives and properties for more than 200 residential properties in the City of Pacific, but it also protects and enhances aquatic and riparian habitat.  If completed, the project would provide essential off-channel rearing habitat for fall and spring Chinook, Coho, and Steelhead.  White River spring Chinook are the last remaining spring run in South Puget Sound, making Chinook recovery a high priority in this river system.  These critical habitat restoration benefits are a key part of the salmon recovery plan that King County helped craft for WRIAs 10 and 12.  The receipt of outside funding that would result from the proposed agreement would also further compliance with FHMP Policy G-3 and its encouragement of leveraging revenues through partnerships with other agencies and stakeholders.  If the proposed ordinance is adopted, the influx of $4.775M in outside revenues would result in budget savings that would free up additional Flood District funds to complete additional projects that are also identified in the County’s FHMP. [5:  FHMP Policy G-3: Comprehensive River and Flood Hazard Management.  King County should provide comprehensive river and flood hazard management through the implementation of projects and programs that result in multiple benefits, including those created by meeting any or all of the following non-prioritized objectives: a) effectively meet site- and reach-specific flood risk reduction needs; b) achieve benefits that exceed the total cost of projects or programs, including long-term maintenance costs; c) avoid creation of new flood, channel migration or other risks that cannot be mitigated; d) project productive agricultural soils; e) protect and, where possible, enhance aquatic and riparian habitat in a manner consistent with adopted salmon habitat recovery plans; and f) leverage flood hazard management revenues through partnerships with other agencies and stakeholders.  ] 


Implementation of the Countyline Project also advances the goals of the King County Strategic Plan and Equity and Social Justice Initiative by providing flood protection improvements for the diverse community of low-income neighborhoods within the City of Pacific.  Lastly, it furthers the objectives of the Strategic Climate Action plan by preparing for climate change by mitigating for increasing sediment accumulations over time and implementing innovative flood protection that also restores salmon habitat.  


LEGAL REVIEW	

This proposed funding agreement was drafted in consultation with the Prosecuting Attorney’s Office and the Flood District legal counsel.  The County Council’s legal counsel has also reviewed the agreement and identified no changes.  


ATTACHMENTS	

1. Proposed Ordinance 2014-0277, with attachments
a. Attachment A Funding Agreement
2. Transmittal letter dated June 25, 2014
3. Fiscal note
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