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STAFF REPORT
SUBJECT:

Hoffman Construction, the selected general contractor/construction manager (GC/CM) for the Brightwater Treatment Plant project, has communicated their inability to issue the requisite performance and payment bond for the entire treatment plant project.  Meanwhile, the critical schedule date to begin construction on the treatment plant is drawing near.  Executive staff, along with the Prosecuting Attorney’s Office, have researched this issue in some detail and are here today to discuss courses of actions given the findings of their work.
BACKGROUND:

On June 16, 2003 the King County Council adopted Ordinance 14684 authorizing the wastewater treatment division to adopt the general contractor/construction manager procedure of public works contracting for the Brightwater wastewater treatment plant project.  
Later in 2003, following a request for proposals (RFP), Hoffman Construction was selected as the County’s GC/CM for the project.  The RFP identified the preliminary construction cost estimate to be $240 million.  Accounting for general conditions, sales tax and contingency the total project cost with an added 3% rate of inflation would have been in the range of $400 million at that time.
During the review and evaluation process of potential GC/CM contractors, Hoffman Construction provided a letter from its bonding company, Chubb Group, stating that “the current bonding capacity for Hoffman Construction Company is in excess of $500 million with more than adequate capacity available for this project”.
Hoffman Construction began the first phase of work as GC/CM in May of 2004.  When design of the treatment plant was 60% complete in April of 2005, Hoffman estimated the construction cost to be in excess of $500 million.
Following efforts to reduce the estimated construction cost of the project, a GC/CM contract between Hoffman and King County was executed in February 2006.  The agreement was amended in April 2006.  
In May of 2006, Hoffman proposed to construct the treatment plant in phases with multiple, separate work packages with a separate performance and payment bond furnished for each package.  This proposal, however, would not solve the problem since many of the required bonds would overlap in time.  By July, 2006 Hoffman delivered notice via their surety company, Chubb Group, that Hoffman was unable to furnish an individual bond to cover the entire project.  Hoffman articulated their bonding capacity for the project to be approximately $250 million.  
Executive staff spent months researching the issue, developing options and analyzing potential implications to the project. By October of 2006 Executive staff confirmed the need for a bond in the full construction cost amount and met directly with the surety company to confirm that such a bond would not be issued by Chubb Group.
The total project cost, as compared to the $400 million projected amount from 2003, now stands at $485 million.

ALTERNATIVES ANALYSIS:

As mentioned above, executive staff have analyzed the following options in some detail:
1. Have Hoffman enter into a Joint Venture (JV) with another construction firm in order to expand bonding capacity.  Hoffman Construction has communicated to the Executive that they are not willing to pursue this option to resolve the situation.
2. Move forward with Hoffman on some portion of the project that can be covered by their recently confirmed bonding capacity.  This option has the potential to incur minimal schedule impacts, based on sequencing of the work, however the option does entail added cost and coordination effort in order to administer multiple contracts and contractors.  The added cost attributed to the added administration activities under this scenario is currently estimated to be in the range of $13 million. The market uncertainty related to releasing the remaining work for a new round of bidding is also a concern.
3. Conclude negotiations with Hoffman and begin discussions with the second highest rated bidder from the 2003 RFP process.  Executive staff have received direction from the Prosecuting Attorney’s Office that this is a legally viable option.  This option would, however, involve considerable schedule impacts, which are currently estimated at between 6 and 12 months.  Market uncertainty is also a factor under this scenario.
4. Send the entire project out for regular “hard-bid” competition.  This option has the highest degree of market uncertainty, exposure to inflation risk, and additional administration expenses.  Based on the current amount of available and/or ongoing construction work in the Puget Sound Area, bid competitions for large jobs are yielding as few as one bid in some cases.  
The Executive has recently selected option #2 as the most appropriate course of action in this situation - given a consideration of risks to the project schedule and budget - and has begun negotiating with Hoffman for portions of the work.

ISSUE IDENTIFICATION: 
Legal Analysis:  There are a number of legal aspects to consider in this situation and Executive staff have enlisted the support of the Prosecuting Attorney’s Office to consider the responsibilities of both King County and Hoffman Construction Company.  The PAO’s analysis has included an exploration of potential claims and damages under applicable laws.  The Council’s legal counsel has not yet had the opportunity to review the situation.
Contract Administration & Contractor Coordination:  As noted previously, the County is expected to incur added expense as a result of breaking the contract up and rebidding portions of the work.  Additionally, the proposed arrangement will likely include added expense and coordination related to having, at times, multiple contractors working on the same site without the benefit of one managing entity.
GC/CM Benefits:  By breaking the contract into separate parts, one of the clearest perceived benefits of the General Contractor/Construction Manager method will be affected.  Under GC/CM, the entity charged with building a project is involved during the design phase and can contribute to how the project will be constructed.  Though the County may have received the benefit of Hoffman’s plans and expertise to date, it is not entirely clear that the contractors who will now be building portions of the project would have agreed with direction provided by Hoffman during the design and planning phases of the project.
INVITED:
Kurt Triplett, Chief of Staff, Office of the King County Executive

Christie True, Director, Wastewater Treatment Division, Department of Natural Resources
De’Sean Quinn, Director, Council Relations, Office of the King County Executive

Verna Bromley, Senior Deputy Prosecuting Attorney
ATTACHMENTS:

1. “Bond Firm Profits Are Rising Fast as Sureties Climb Out of the Hole”, Engineering News Record, January 29, 2007, Richard Korman et. al
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