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Metropolitan King County Council
Growth Management and Unincorporated Areas Committee

Staff Report 
	Agenda Item No.:
	5
	Name
	Rick Bautista

	Proposed Ordinance:
	2003-0021
	Date:
	March 4, 2003


SUBJECT:  An ordinance relating to code enforcement and the filing of civil actions in Superior Court.

Summary:  Proposed Ordinance 2003-0021 creates a new section in the county enforcement code that would establish authority for an “adversely affected” citizen of King County (including associations and licensed businesses) to file civil actions in King County Superior Court to require the enforecement of county construction and land use codes.  The new section requires notice of an alleged violation to be sent to the Department of Development and Environmental Services 14 days prior to the commencement of the civil action unless the health and safety of the public is “imperiled”.  Recovery of litigation costs is authorized for the citizen if they “prevail or substantially prevail”.   The civil action would be allowed to request any combination or the range of relief, remedies or civil penalties.
DISCUSSION:  The proposed ordinance poses a substantive policy issue and appears to be somewhat related to the provisions for complainant appeals provided for in KCC sections 23.02.070 and 23.36.010.  These sections allow for a complainant to file an appeal to the King County Hearing Examiner for any decision by the department related to enforcement of a code violation.
During the deliberations of Ordinance 14309 in March 2002, the council considered the elimination of the provisions allowing for complainant appeals.  The executive had proposed this elimination largely to the costs to the department in their involvement in these appeals.  Ultimately, the provisions were retained on a close vote.  

However, aside from the specific issue of complainant appeals, the department wanted greater discretion in choosing when and how to procede with code enforcement actions.  The proposed ordinance appears to run counter to the department’s desire for discretionary enforcement authority.   If the proposed ordinance is adopted, the department’s exercise of enforcement discretion could be challenged either through the current complainant appeal process or through superior court.  Furthermore, both challenges could occur simultaneously.   

As to the ordinance itself, some of the terms used in the text (i.e. “adversely affected” and “imperiled”) could be of issue.  For instance, the term “adversely affected” appears to be a fairly low threshold when conveying a right to file for a civil action.  In other parts of the county code, the threshold for quick action to protect public health and safety is when there is an “immediate and imminent risk”, as opposed to when it is “imperiled”.
Lastly, staff notes that the right to recovery of litigation costs is provided only to filer of civil action.  The cost of litigation for a person against whom the civil action is filed is borne by that person even if they totally prevail in court.
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