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COMMITTEE ACTION
On July 25, 2012, the Committee passed out Proposed Ordinance 2012-0243, as amended, with a "do pass" recommendation. The amendment to the ordinance made factual corrections, as well as directed that the two agreements, which the ordinance authorizes the Executive to execute, may not be amended without prior Council approval.  
SUBJECT

An ordinance authorizing the King County Executive to sign project services agreements between King County and the Washington State Department of Transportation (“WSDOT”), pursuant to which the State will pay up to $100,000 for King County to provide design review and project support for SR 520, Medina, to SR 202, Transit and HOV Project Station Design, including reconstruction of existing transit facilities at Evergreen Point Road and 92nd Avenue Northeast.

SUMMARY
Proposed Ordinance 2012-0243 approves two project agreements (“GCA 6531” and “GCA 6532”) pertaining to the transit facilities on SR 520 at Evergreen Point Road and 92nd Avenue Northeast.  Construction of these transit facilities is part of the design-build construction project for the “Eastside Transit and HOV Project,” which extends from the eastern edge of Lake Washington to SR 202.  
The Agreements were approved by WSDOT legal staff in March 2011.  The County work commenced in early 2011 and is expected to continue through project completion in 2013.  Although the Transit Division personnel have been working for over a year on this project, it has only submitted one invoice,
 which WSDOT refuses to pay without approved project agreements.  
BACKGROUND

The Medina to SR 202, Eastside Transit and HOV Project is one of four independent projects that are part of the SR 520 Program.
  Elements of the Eastside Transit and HOV Project
 include: 

· Reconstruction and reconfiguration of SR 520 from the eastern shore of Lake Washington to 108th Avenue Northeast.

· Median transit stops near Evergreen Point Road and at 92nd Avenue Northeast.

· Direct access ramps for transit and HOV lanes to/from the mainline HOV lanes at 108th Avenue Northeast.

· Reconstruction of interchanges at 84th Avenue Northeast, 92nd Avenue Northeast, Bellevue Way Northeast, and 108th Avenue Northeast to accommodate transit and HOV traffic.

· Shared-use bicycle and pedestrian trails.
· Landscaped structural lids at Evergreen Point Road, 84th Avenue Northeast and 92nd Avenue Northeast interchanges. 

· Storm water treatment and detention facilities to meet current standards.

· Fish passage improvements, including several culvert replacements and stream restoration.
An earlier County-WSDOT Agreement (“GCA 6439”), approved by Ordinance 16893, provided for WSDOT to pay up to $125,000 for planning assistance by County staff carried out in 2010.  This Agreement is Attachment A to Proposed Ordinance 2012-0243.

WSDOT awarded a design-build contract for the Eastside Project on November 1, 2010 to Eastside Corridor Constructors.  Work commenced in early 2011.

GCA 6531

This Agreement establishes terms for the County’s assistance with the Transit Facility Project Elements of WSDOT’s design-build contract for the Eastside Transit and HOV Project.
Section 1 provides that WSDOT will construct the project improvements, including transit flyer stops, as described in Exhibit A and defined more specifically in Exhibit C.
Section 2 discusses the roles of the parties, with the State entering into a design-build contract and agreeing to fund work performed by a County Project Coordinator and County technical reviewers.  
The County work includes:

· Review and comment on the Transit Facility Project Elements for conformance with Count and Sound Transit design standards, standard plans, codes, transit operational and maintenance policies, and policies as of the Project RFP issue date (Section 3);

· Removal of existing County-owned amenities at the flyer stops (Section 5);

· Review and approval of construction-related detours and traffic control measures (Section 6); and
· Inspection of transit facilities, at County expense, to assess if they conform to the County’s standards (Section 7).
Section 4 states that transit facilities will use state design standards referenced in the Project RFP, and establishes a process for the County to propose changes to the transit designs.  Such changes are to be accommodated if feasible, and if both parties can agree on a cost-sharing arrangement for County-proposed changes.
Section 8 provides for an informal disputes process, starting with the County Project Coordinator working with the WSDOT Project Engineer, and moving up to written notification of disputes by the Transit  General Manager and the WSDOT Program Director.  Both parties agree to non-binding mediation as the next step, and agree that they must exhaust this process before seeking relief in a court of law.
Section 9, Indemnification and Hold Harmless, provides that each party shall be responsible for its own negligence, and shall hold harmless and indemnify the other party accordingly, including related costs of litigation and including suits by the indemnifying party’s injured employees.  The indemnification does not apply if the otherwise-indemnified party is solely negligent, in which case that party will bear all liability. 


In the Analysis section below, see discussion of Risk Management’s review of Section 9 of GCA 6531 and Section 9 of GCA 6532, which has similar Indemnification and Hold Harmless language.

Section 10, Amendment, allows for mutually agreed upon written amendments modifying the Agreement.  See discussion below in Analysis section.
Exhibit C to GCA 6531, “Project Transit Facility Commitments,” includes detailed descriptions of the flyer stop specifications.  It further states that the County will negotiate and obtain a use and maintenance agreement for the Evergreen Point and 92nd Avenue Northeast transit facilities.  If these negotiations are successful, the County agrees to provide transit-related Intelligent Transportation System (“ITS”), security, ticket vending, communications equipment, and other equipment.  Exhibit C also restates the County’s responsibility for removing County-owned material from the existing flyer stops, as provided in Section 5 of CGA 6531.
GCA 6532

This Agreement provides that WSDOT will pay up to $100,000 for the services provided by the County Project Coordinator and technical reviewers.  Provisions of GCA 6532 include:

Section 1 provides that the WSDOT SR 520 Project Engineer and the County Project Coordinator will be the project liaisons, the County shall consult with WSDOT on the choice of the Coordinator, WSDOT will pay for work by the County Project Coordinator and technical reviewers, and outlines a procedure for WSDOT to request an alternate County Project Coordinator if it is dissatisfied with the incumbent.
The County Project Coordinator’s Scope of Work is defined in Section 4, including facilitation of all communication between WSDOT and the County, representing the County in design-build task force meetings, and ensuring that County technical reviewers provide timely review of all project materials.  Section 5 defines the County technical reviewers’ Scope of Work.
Section 7 addresses WSDOT payment for County services of a maximum of $100,000 and outlines procedures for invoicing the expenses. 
Section 8, Dispute Resolution, establishes a similar process to that in GCA 6531, with an additional step prior to mediation.

Section 9, Indemnification and Hold Harmless, is similar to that contained in GCA 6531.  See discussion below.
Section 11, Amendment, allows for mutually agreed upon written amendments including more compensation to the County, if additional work by the County Project Coordinator or additional County technical review is deemed necessary.
Future Operations and Maintenance Agreement

The County and WSDOT have still to finalize an operations and maintenance agreement for the two transit flyer stops.  The new facilities will be in the middle of the SR 520 roadway and include elevators, so costs to the County will be greater than the expense to maintain the prior stops.  Further, Ordinance 16893 (approved in July 2010) requires a report from the Executive, for Council acceptance by motion, before any operations and maintenance agreement is approved.  The report is to discuss the operations and maintenance agreement with WSDOT and the County’s communication with the Points communities about the design, operation, maintenance, and naming of the transit facilities.

ANALYSIS

These Project Services Agreements provide that Metro Transit be compensated for a body of work that has been under way since early 2011.  The purpose of the work is to ensure appropriate transit facilities serving the SR 520 corridor at the Evergreen Point and 92nd Avenue Northeast flyer stops.

Council staff identifies two issues for Councilmembers to consider:

Issue #1 – Indemnification 

Indemnification is covered in Section 9 of GCA 6531 and Section 9 of GCA 6532.  Transit staff reports that Risk Management reviewed the contracts and ultimately concluded that whether to enter into them or not was a business or policy decision.  Risk Management made the following observations:

1.
The contract does not provide for WSDOT’s contractor to name King County as an additional insured. This would help to insulate King County from liability exposure.

Transit response: WSDOT’s design/build contract was up and running before WSDOT and King County began negotiations on the subject agreements.

2.
The contract does not provide for WSDOT to indemnify King County for negligence by WSDOT’s contractors and subcontractors. This would help to insulate King County from liability exposure.

Transit response:  WSDOT is the owner of SR 520 and in charge of the project.  If there is an incident then WSDOT and its contractors are first in line for responsibility.  Transit’s role is a limited one and WSDOT is ultimately responsible for all decisions relating to design and construction.

3.
In negotiated agreements with other jurisdictions King County has often been successful in asking for additional liability-limiting language like this:

“[Agency] shall be responsible for all designs and specific designs and construction on plans pursuant to this Agreement; neither the County’s comments on, testing of nor review of design plans shall relieve [Agency] of its responsibility for the project.”

Transit response:  Transit asked for language substantially similar to this in the 2010 agreement (Attachment A) and WSDOT rejected it. Transit asked for it again in the present agreements (Attachments B and C) and WSDOT again rejected it.

Options for the County are to accept the Indemnification language in the Agreements in order to facilitate receiving the reimbursements; or seek revisions to the language, with questionable chances of success.  The result of the latter course would further delay any payment for services already rendered and no payment for services currently underway by the Transit Division.  Or in the worse case, WSDOT, having already rejected any change to its boilerplate contract language, declare no meeting of the minds on the terms of the Agreements, resulting in the County having no contractual right to payment.    
Issue #2 – Amendment 
Section 10 of GCA 6531 and Section 11 of GCA 6532 allow the parties, by mutual written agreement, to modify the Agreements.  For GCA 6532, the language refers to additional payment to the County “if the County Project Coordinator assignment or additional County technical review is deemed necessary beyond the maximum amount payable outlined in Section 7.3.”
According to Transit staff, the most likely change to the Agreements would relate to the County being compensated for additional work. In order to prevent any further delay in payment for services already rendered, the Council could amend the ordinance to require Council approval of any amendment to the Agreements.  An amendment to the ordinance with this clarification has been prepared.  
REASONABLENESS

Approval of Proposed Ordinance 2012-0243 will enable the County to be paid for work already performed for WSDOT’s SR 520 project, which work is intended to ensure that SR 520 transit facilities will be appropriately designed for use by King County Metro and Sound Transit buses.
While the Indemnification language is not as tightly written as the County would have written if it were a County-drafted contract, the County is indemnified by the State for the State's negligence and if the negligence is ultimately the State's contractor's, that contractor's negligence would be imputed to the State.  
Available at Committee will be an amendment to the proposed ordinance clarifying that some of the work has already been carried out.  The Council’s legal counsel suggested the inclusion of this language, which was drafted by the PAO.  The amendment also requires Council approval of any modifications to the Agreements.
� The Transit Division submitted an invoice in June 2012 for over $68,000 for work performed from February 2011 through May 2012. 


� The four independent projects are:  (1) I-5 to Medina:  Bridge Replacement and HOV Project, (2) Medina to SR 202:  Eastside Transit and HOV Project, (3) Pontoon Construction Project, and (4) Lake Washington Congestion Management Project.


�As described in Exhibit A to GCA 6531, one of the two Agreements that would be approved by Proposed Ordinance 2012-0243. 
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