[image: image1.png]u

King County




Metropolitan King County Council

Committee of the Whole

STAFF REPORT

	Agenda Item No.:
	
	Date:
	December 6, 2010

	Briefing No.:
	
	Prepared by:
	Kendall Moore

	Invited:
	Pete Ramels & Scott Johnson , PAO

Sung Yang, Executive's Office 
	
	


SUBJECT
Council approval of funding mechanisms to purchase for $36 million the 250 acres commonly referred to as the "Glacier Mine" site, located on Maury Island.   
SUMMARY
This is a briefing on two emergency ordinances for the purchase of the Glacier gravel Pit located on Maury Island.  No action will be taken at committee as these two ordinances have not yet been referred to committee.  These matters are listed on the December 6, 2010 Council agenda, and assuming procedural motions pass to allow the Council to act, will be taken up at today Council's meeting, without referral to committee. 
Proposed Ordinance 2010-0613 would amend an existing gravel extraction agreement the County has with Northwest Aggregates Co ("NWA").  Under the Executive's proposal, the County will forego royalties of the first 100,000 tons of gravel extracted each year for a period of 20 years.  The agreed value of these royalty concessions is $2.4 million.  There will be a title amendment and a striking amendment to the underlying ordinance to declare an emergency and authorizing the executive to enter into a purchase and sale agreement for the property.    
Proposed Ordinance 2010-0614 would make supplemental appropriations to (a) the Conservation Futures Capital Fund for $19.1 million and (b) the Surface Water CIP for $14.4 million.  

Both of these appropriations, together with the County's royalty concessions and $100,000 already appropriated to SWM CIP for the acquisition of this property would total the $36 million agreed purchase price.  There will be a title amendment and a striking amendment to the underlying ordinance to declare an emergency.
One of the material terms that CalPortland, NWA's parent company, is requiring is a closing date on the purchase by December 30, 2010. 

BACKGROUND (paraphrased from 11/22/10 staff report- bolded text is new) 
NWA owns a 250-acre sand and gravel mine on the southeast shore of Maury Island.  The property has over 4600 feet of relatively unadulterated shoreline.  According the Executive staff, only about 100 feet of this shoreline is armored (i.e. bulkheaded),
 meaning that the natural ecological functions along this shoreline are relatively intact.  The aquatic area in front the shoreline is reported to be of significant value, providing feeding grounds for endangered species such as the Chinook salmon, Orca and Bull Trout.   
The Executive reports that 4200 feet of bluff abutting the property's beach is classified either as exceptional feeder bluff or feeder bluff.
  The bluffs are generally over 300 feet tall.  Along the bluffs there is approximately 1,000 feet of high quality, dense overhanging trees, along with 300 additional feet of dense trees adjacent to the shoreline.  The rest of the site's vegetation along the beach is composed of shrubs and noxious weeds, providing both food and habitat for fish, fowl and animal. 

In response to an inquiry from Council staff regarding the ecological value of the site, distinct from its shoreline, Executive staff reported that  the upland area of the property represents a large swath of madrona forest and went on to state that: 

"Large blocks of low elevation forest are increasingly rare in central Puget Sound. This large unfragmented forest provides a protected wildlife corridor between Quartermaster Harbor and Puget Sound. This madrona forest provides rich habitat for a wide diversity of birds, including priority species such as bald eagles, pileated woodpeckers, band-tailed pigeons, and olive-sided flycatchers. Existing disturbed areas provide excellent opportunities for habitat restoration and an overall increase in upland forest cover as well as carbon sequestration. Preserving the upland forest while restoring the former pit area will also provide increased protection for the sole source aquifer."

Another benefit of intact forests is they act mediate both the flows and pollutants in stormwater to both Puget Sound.  
The mine is located in the upland portion of the site.  Active mining has occurred on only 40 of a potential 150-190 acres available for mining.  Various owners have mined the site since the 1940s.  In 1968, the then current owner built a barge-loading facility/dock.  Barges were used to transport sand and gravel in 1968, 1969, 1971, and 1978.  Production peaked in 1978 when the mine produced approximately 2.8 million tons of sand and gravel.  The mine operators stopped using the barge-loading facility/dock in 1978 and it fell into disrepair.  Since 1978, little has been extracted from the mine.  
In the late 1990s NWA began pursuing the necessary permits to replace the old dock and install a new one and reactivate the mine.  As part of that process, in 2008, it entered into a 30 year lease with the State for use of the bedlands waterward of the shoreline.  Pursuant to the terms of that lease, NWA is authorized to construct and operate a barge loading dock facility in the area where remnants of the old dock remain.    
Currently NWA has both the grading permit and surface mining permits to operate within the area previously mined.  Mining permits for the proposed expanded mining operation are awaiting Ecology's approval of a remediation plan associated with the expanded mining.  NWA also has the building and shoreline permits issued by the County to construct the new barge loading dock facility.  However, NWA is enjoined
 from constructing that facility pursuant to a federal court order, pending completion of an Environmental Impact Statement.    
ANALYSIS
1. Funding of the Purchase 

As noted above, the Executive intends to use three different sources to fund the $36 million purchase price.  At closing, scheduled for December 30, 2010, NWA will receive $33.6 million in cash, and will receive over the next 20 years what effectively is a credit for $2.4 million as NWA extracts gravel from a mine it currently operates at the Maury Island Marine Park under an existing gravel extraction agreement with the County.    
PROPOSED ORDIANCE 2010-0614

Pursuant to Proposed Ordinance 2010-0614, the Council would authorize an appropriation of $19.1 million from the Conservation Futures Fund and $14.4 million from the Surface Water Management Capital Improvement Program.  

(a) $19.1 million - Conservation Futures Fund:  The Executive proposes to use the bonding capacity of the Conservation Futures Fund ("CFF") to make up almost two-thirds of the purchase price.  In order for the County to make the cash payment on the closing date, the Executive proposes an interfund loan to CFF and issue 20-year Long Term General Obligation bonds in the amount of the $19.1 million plus the interfund loan interest of approximately $234,000. Attachment 4.  The fiscal note associated with the Proposed Ordinances and the CFF Financial Plan indicate that the bond prepayments would not start until 2012.  See Attachments 4 & 5.   
Issues  
i. Appropriate use of CFF – The goal of conservation futures' program is to "maintain, preserve, conserve and otherwise continue in existence adequate open space lands and to achieve an equitable geographic distribution of funds from conservation futures over the long term."  KCC 26.12.005.  The criteria for consideration of allocating conservation future funds are set out in KCC 26.12.025 and include property's contribution to wildlife habitat; salmon habitat and aquatic resources; scenic resources; park or open space system addition; reduction in threat of loss of open space resources.  As described above, this property meets several of the criteria set forth in KCC 26.12.025.  
This purchase would add another 250 acres of open space to the County's system.  It is of high quality ecologically.  It provides almost a mile of predominately unadulterated shoreline.  It backs up to the Dockton Forest and Park, providing wildlife corridors to either side of the island.  It is just down the beach from the Maury Island Marine Park.  The property has the potential of providing significant recreational opportunities, including scuba diving, trails, and equestrian uses.

Additionally, according to Terry Lavender, a chair of the CFF citizen oversight committee, the Glacier mine property has long been on the committee's radar as a potential open space purchase.  See Attachment 6, areas of interest.  Ms. Lavender was familiar with the proposal to use CFF revenues to finance a portion of the property purchase.  As reported in the November 22, 2010 staff report, Ms. Lavender stated that she has received only comments of support from the other committee members regarding this purchase.   
ii. 50% debt to revenues policy – Although there is no formal policy regarding the ratio of conservation futures tax revenues used to service debt, the program historically has limited the use of debt financing to 50% of estimated revenues.  Using bond financing to furnish the $19.1 million would cause the debt service ratio to revenues for 2012 to rise to 48.6%.  As shown in Attachment 5, the debt to revenues ratio would remain in the high to mid 40s percentile throughout a six year planning period.   If LTGO bonds are issued in 2012, with a 4% interest rate, it is estimated that the debt service for the next 20 years would be over $1.4 million a year to finance the $19.1 million CFF contribution to the purchase of this property.   
iii. Eastside Rail - The Executive expects to also use CFF to debt finance the purchase of an "enhanced" easement for the Eastside Rail Corridor.   The Executive is in negotiations on that purchase, but has conservatively estimated that the CFF contribution for that purchase could be up to $2.5 million.  The effect on the CFF debt to revenues ratio then increases for 2012 to 50%.  The table below shows the effect of adding these two debt-financed purchases (Glacier Mine and Enhanced Eastside Rail Corridor) to the CFF program, and assumes 20 year bonds at 4% interest starting in 2012.  However, the table only covers the first 18 years of the debt.
	year
	debt %
	
	year
	debt % 
	
	year
	debt % 

	 2012
	50%
	
	2018
	43%
	
	2024
	36%

	2013
	49%
	
	2019
	42%
	
	2025
	19%

	2014
	48%
	
	2020
	42%
	
	2026
	18%

	2015
	46%
	
	2021
	41%
	
	2027
	18%

	2016
	45%
	
	2022
	40%
	
	2028
	18%

	2017
	44%
	
	2023
	40%
	
	
	


iv. Donations – In the original transmittal letter, the Executive announces that the Cascade Land Conservancy, which played a pivotal part bringing the parties together on this deal, will spearhead a drive to garner $2 million in private donations to offset the purchase price.  In discussions with Executive staff, this money will be used to replenish the CFF.  Executive staff report that as of December 3, 2010, the Cascade Land Conservancy has received $300,000 in pledges to this effort.  
$14.5 million – Grant from Ecology:  As part of last year's legislation session, the State appropriated $15 million
 to the Department of Ecology ("Ecology") "solely for the [department] to assist King County in the acquisition and remediation of property on Vashon and Maury Island."  See ESHB 2836.  This appropriation was partially funded out of the Asarco settlement fund ($4.1 million) and partly out of the Sate Toxics Control fund ($10.9 million).  The property, like all of Maury Island, is within the plume of the old Tacoma Asarco Plant and is contaminated by arsenic and lead from the old smelter plant.  Based on the pre-purchase due diligence the Executive is undertaking, the property has not been found to contain levels of arsenic or lead uncommon from other areas throughout the affected area.   Additionally, as part of the County's due diligence review of the property and in answer to a question raised by Councilmember Hague at the November 22, 2010 briefing, Executive staff report that no groundwater contamination by either the Asarco plume or by the past mining operations has been discovered.  Additional testing will be on-going as part of reclamation and remediation planning, but at this juncture, there is not concern regarding groundwater contamination.   
Issues  

i. Time lag between closing the sale and obtaining the money from the State – Under the current interagency agreement between Ecology and the County, covering the $600,000 that the County requested for pre-purchase investigation of the property, Ecology reimburses the County as the County expends funds and submits pay requests to Ecology.  The Executive expects that $100,000 of this $600,000 will not be necessary for the pre-purchase feasibility study but for the actual purchase of the property.  There is no written agreement as of yet between the County and the State regarding reimbursing the County for the remaining $14.5 million the Executive expects to use towards the purchase the property.  Executive staff are working with Ecology to formalize the process by which the State will transfer the $14.5 million in order for it to be available on December 30, 2010.  Discussions are revolving around ensuring that the $14.5 million will be in an escrow account by December 27, 2010.  Executive staff are working on the escrow instructions now to ensure the timely transfer.  However, even if the transfer is not timely, the Executive Finance Committee has approved an interfund loan up to the $33.6 million cash portion of the purchase price.  At the most Executive staff expect, if the money is not available at closing, that an interfund loan for the $14.5 million will be a matter of days and not an indeterminate period of time.   
ii. No money left from the State's $15 million grant for remediation – The legislation appropriating the $15 million dollars to Ecology clearly stated that it was to assist King County in the acquisition and remediation of property on Vashon and Maury Island.  Having already expended all of the money in pre-purchase investigation and actual purchase of the property, there will be nothing left of that $15 million to actually remediate the property.   
Under the State's Model Toxics Control Act ("MTCA"), the State can require property owners to "remediate" their property of hazardous substances such as arsenic.  For the purposes of MTCA, remediation means acts taken to identify, eliminate, or minimize any threat posed by hazardous substances to human health or the environment.  WAC 173-340-200.  NWA and Ecology are in discussions regarding how the company would be required to remediate the property under its proposed expanded mining operations.  In other words, Ecology has sought to formalize the development of NWA’s plan to remediate the property 

According to information provided by NWA to the County's consultants, arsenic contaminated soils appear to be limited to topsoils, no more than 18 inches deep.  In NWA's proposals reviewed by the County's consultants, NWA did not propose to remediate unmined areas. The County's consultants theorized that remediation of these unmined areas would be more disruptive of the natural environment than the benefit gained by remediation.  
As more fully discussed below, the County is assuming this remediation liability.  At this point there are no County –identified funds to implement any remediation plan the State may require the County to undertake to operate the property as a passive recreational area.  The Executive posits that the County will seek grant funding to defray any remediation costs.
  Executive staff have also stated that in their discussions with Ecology, the approach to the remediation of this property will be similar to that the County is undertaking with the Maury Island Marine Park.  It is expected that like the Maury Island Marine Park, the County will have several years to remediate the NWA property and that remediation will be undertaken as improvements or developments are made to the NWA property.  
PROPOSED ORDIANCE 2010-0613
Pursuant to Proposed Ordinance 2010-0613, the Council would authorize an amendment to an existing gravel extraction agreement between the County and NWA which would make up the remaining $2.4 million of the $36 million purchase price.  
(b) $2.4 million in royalty concessions:  The following table provides the amount of tonnage and royalties the Parks Division received as a result of the gravel extraction agreement with NWA.  
Maury island Marine Park Gravel Mine


Tons
Revenue
2004:


no data provided 

2005: 
75,683
$117,309 

2006: 
73,569
$102,471

2007: 
46,185
$71,586

2008: 
51,848
$80,366

2009: 
33,893
$67,826

2010 YTD
 
26,706
$57,349 

Under the terms of the 2004 agreement, NWA pays a minimum of $2000 a month, regardless of what it extracts each month.  So the Parks division is guaranteed at least $24,000 a year under the current contract.  At the time this contract was originally executed, NWA was paying $1.55/ton extracted in royalties.  In accordance with the escalation clause in the contract, Executive staff represent that NWA is now paying approximately $2.17/ton.
Based on information from both NWA and Executive Staff there is between 2 million and 2.7 million tons of aggregate left to be mined at this site, enough to extract 100,000 tons per year for 20 years.  As reported by Executive staff, the gravel extracted at this mine has been sold on island only.
  
(c)
Gravel Extraction Contract Amendment (Attachment B to PO 2010-0613):  The current contract provides runs until the sooner of 2020 or exhaustion of the gravel supply under the current permits. There is also a provision that allows the County to terminate the contract earlier, in 2014.   Ordinance 14371
 approved an extraction agreement extension with NWA's predecessor Vashon Sand and Gravel Co. back in 2002.  As noted in the findings for that Ordinance, the County's intent was to shut down the mine in 2020, have the area reclaimed, and make it available for park purposes.  

The proposed amendment to the agreement would extend the potential expiration date another 10 years, to 2030 and delete the provision that allows the County's right to terminate the contact early, in 2014.  From now until the end of the extended term (2030), NWA would not pay any royalties on the first 100,000 tons extracted each year.  For any tonnage in excess of the 100,000 ton/year amount, NWA would pay the then going royalty rate as determined by the escalation clause in the contract.  All the other terms would remain the same, including that at the end of the contract term, NWA still would remain responsible for reclaiming the mine.
  If approved by the State, reclamation would be performed according to the Park Reclamation Plan that is an exhibit to the original contract or to the Standard Reclamation Plan if the Park Reclamation Plan is not approved by the State.  Also, NWA would be prohibited from marketing the gravel for use off the island.

Issues - 

i. Loss of Revenue to Parks – The revenue generated from the extraction agreement funds the County's Parks Division.  According to fiscal note prepared in support of this proposal, Parks is expected to lose $70,000 (2010 dollars
) a year in revenues as a result of forgoing the royalties for the next twenty years.  \

This estimate appears to be too low.  In 2004, when NWA extracted only 75,683 tons from the site, Parks received $117,000 in revenues (at $1.55/ton).  Assuming NWA actually does avail itself of the right to extract 100,000 per year for the next 20 years, using the current rate of $2.15/ton, the loss of revenue would be $215,000 per year in current dollars.  Albeit, for any tonnage extracted in excess of 100,000 tons in a year, NWA will pay royalties at the then going rate per ton. 
When queried how Parks would make up the revenue loss, Executive staff stated: that one of the Division's areas of concentration in 2011 is to develop a "giving program," along the lines of the Seattle Parks Foundation.  The King County Parks Foundation would focus on developing relationships with individual and corporations for sustained contributions.  As reported by the Executive, on a limited basis, since 2009, Parks has received several gifts.  However, the Executive also admitted that corporate giving in the last few years has been limited, most likely the result of the downturn in the region's economy.  

ii. Never extracted 100,000 tons out of the mine - As the table above indicates, from the data provided by Executive staff, NWA has never extracted 100,000 tons in any one year from the Maury Island Marine Park location.  In the 5 year period from 2005 through 2009, NWA extracted an average of about 56,000 tons.  At the peak, NWA pulled out 75,683 tons; at the low (in 2009) just less than 34,000 tons.  This calls into question what NWA plans to do with the 25,000 to 66,000 tons of excess capacity for island use it may have per year for the next 20 years.  
iii. Maury Island Marine Park Gravel Pit Estimated Life – By extending this extraction agreement, the County is ensuring that this mineral resource will be maximized.  By the estimates from both the Executive and NWA, there is a 2 – 2.7 million ton supply left at this site that can be extracted.  While NWA is not prohibited from taking more than 100,000 tons a year, based on past years' totals that does not seem likely if it is to be sold only on the island.  This site is listed on the County's Mineral Resource List as a resource of commercial significance.  
2. Purchase and Sale Agreement (Attachment A to PO 2010-0613) 
Since the November 22, 2010 Committee of the Whole briefing, the Executive has completed the negotiations with NWA over the terms of the purchase and sale agreement.  The following is a synopsis of the substantive terms in the purchase and sale agreement ("PSA").  The PSA and its attachments have received review from the Council's legal counsel and any legal advice regarding the PSA should be discussed in executive session. 
Section 1 - purchase price: sets the purchase price at $36 million comprised of $33.6 million in cash at closing and that the parties will enter into the gravel extraction agreement amendment at closing, with an agreed value of $2.4 million.  

Section 3 – contingencies: King County has until December 27, 2010 to complete its feasibility and financial due diligence and waive any contingencies regarding investigation of property, satisfaction it can get necessary approvals to use it for intended purpose (open space); that the DNR bedlands lease can be assigned to the County; on terms acceptable to it; whether the permits held by NWA can be assigned to the County on terms acceptable to it; and that the County can secure the funds to pay for the property.  The County has the obligation to provide factual information regarding the property that it obtains during the due diligence period to NWA.  This obligation survives either termination or closing. 
Section 4 - risk of loss: until the deal closes, any risk of loss or damage to the property remains with NWA. 

Section 5 - NWA representations:  standard representations

· Section 5.2 - as noted in the Background section, in 2008, NWA entered into a 30 lease of the bedlands located in front of the property.  The permitted use described in the lease is to construct and operate a barge loading dock facility.  The cost per year of that lease is $1550 plus all tax and assessments liability.  Pursuant to Section 5.2, the County will either be assuming this lease or entering into a new lease with the State.  Again, under the terms of the assignment or a new lease, what the State will want the County to do regarding the old creosote piling from the old dock is not known.  However, it is assumed that the State will want these removed; the timing of the removal and the cost of which is not known.   
· Sections 5.3 & 5.5 - representations that there is no pending claims against the property and that NWA will not enter into any agreements that could encumber the property.     

· Section 5.7 – outline of all mining and building (for dock) permits NWA has for the property and warrants that it is in compliance with its mining permits.  NWA also warrants it has provided the County copies of all its permits.  By December 23, 2010, the County is to apprise NWA what permits (other than the Surface Mining permit) the County wants assigned to it or to have NWA close out.  Exhibit J to the PSA is the permit assignment agreement. 
· Section 5.8 – NWA to remove its mining equipment but is not required to remove conveyor or other fixtures in mining area (issue additional cost- NWA would take the conveyor and other fixtures in the mining area for payment of $500,000 – see section 8).  Attachment H to the PSA details the personal equipment the parties agree NWA will remove pursuant to this provision. 

· Section 5.9 - NWA warrants that to the best of its knowledge it is not in violation of any environmental law and has not engaged in any of the detailed activities relating to hazardous substances.     

· Section 5.13 - NWA indemnifies the County for breaching any of the enumerated representations in Section 5.  

Section 6 – County representations: Taking the property as is.

· Section 6.1 - County acknowledges that the property unless NWA breached its representations or deliberately misrepresented a material term or committed fraud, the County assumes the liability for the condition of the property.  

· Section 6.2 - the County releases NWA from liability associated with the release or migration of hazardous substances from the property (including Asarco pollutants) and except for the contribution that NWA agrees to make towards remediation (see Section 9.3) the County waives its claims against NWA for the condition of the property.
· Section 6.4 - reciprocal indemnification provision running from the County to NWA for breaching any of the enumerated representations in Section 6. 

Section 7 - extraction agreement amendment: details the gravel extraction agreement amendment terms and includes it as an attachment to the PSA (Exhibit F).  

Section 8 – reclamation: County agrees to assume the obligations of the surface mining permit and obligation to reclaim the mining portion of the property, including removing the conveyor and the closure of the 3 mining tunnels.   Provided however, if the County wishes to have NWA remove the conveyor and other personal property left on site (excluding the dock and tunnels), and not listed on Exhibit H, the purchase price will increase by $500,000. 
Section 9 – remediate the Asarco plume contamination: the County assumes the liability to remediate the Asarco plume contamination; provided however, NWA will contribute $500,000 to remediate contamination that existed as of the closing date.  NWA's obligation to contribute $500,000 is contingent on the County spending $250,000 first on remediation.  Any additional costs to remediate after the $500,000 is spent is the responsibility of the County.  
· Section 9.2 - provides that if the County receives funds from third parties (i.e. grants or donations) for remediation these have to be spent before NWA's obligation is triggered.  If the third-party contribution comes in after NWA has started to pay, the third-party contribution must be exhausted first before the NWA funds can be tapped again.  
· Section 9.4 - County's obligations to remediate arises from any future or existing clean-up order issued by Ecology.  

· Section 9.5 – Acknowledges that between now and closing, Ecology may issue an "agreed order" to NWA and that although NWA has responsibility to work with the County to resolve issues with Ecology on that order, the responsibility to comply with the order will rest with the County.  
· Section 9.6 - NWA's parent company, CalPortland, is the guarantor for NWA's obligations under the PSA, including the $500,000 Remediation costs contribution.  
Section 10 - NWA's right of first refusal to mine the area should the County decide to open the mine (Exhibit G): Should the County enter into negotiations with a third party to mine the property or if the County desires to mine the property itself, the County must first issue an offer of terms to NWA.  If NWA and the County cannot come to terms within a specified time, then the County may enter into an agreement with another under the same terms as first offered to NWA and within a specified time period.   
Section 17 - post closing of sale obligations: NWA has the obligation, after the property is sold, to use commercially reasonable efforts in cooperating with requests from the County regarding assumption of permits, remediation efforts or any other County request to effectuate the terms of the PSA.    
(a) Cost to remediate:  Except for the $500,000 that NWA obligates itself to contribute to remediation, the County will be assuming the bulk of the costs to remediate the property.  As discussed above, NWA was in the process of developing the plan to remediate the hazardous substances dropped on the property from the Asarco plume for Ecology's approval.  It is important to note that the plan then under discussion assumed that the property would be fully developed as a mining operation, with at least 150-190 acres being mined.  Therefore, the cost and extent of the remediation for the property as a fully developed mining operation would be expected to be considerable more expansive and costly than that of an open space park with passive recreational uses.  

The Executive branch has retained environmental experts to evaluate and prepare the necessary remedial studies and plans.  Executive staff is also in consultation with the State regarding both the administrative process, as well as implementation expectation that will be required to meet the County's obligation to remediate the property for what now would be a completely different intended use – open space or park.  
However, at this time, the exact extent of the liability to remediate the property is unknown.  As a sufficient understanding of this issue requires advice of legal counsel, further discussion of this issue will be held in executive session.    

(b) Cost to reclaim: Under the terms of the PSA, the County will be assuming the costs to reclaim the mined portion of the property. As with the issue of remediating the property for the arsenic and lead contamination, there are costs that will be incurred to reclaim that portion of the property that has been mined.  Again, the Executive branch is in discussion with the State (DNR) and DDES
  regarding the extent of the reclamation that will be required for the property in light of its future use.  Once the extent of reclamation is better defined, costs to perform this work and the time table by which it must be undertaken can be better defined.  

It is also unclear whether the State will require the County to remove the portions of the dock that have been installed by NWA.  

However, at this time, the exact extent of the liability to reclaim the mine is unknown.  As a sufficient understanding of this issue requires advice of legal counsel, further discussion of this issue will be held in executive session.
3. Other Obligations  
Cell tower leases: Currently NWA leases an area on the property to Verizon for cell towers.  The underlying lease had an original termination date of 2000, with 4 – 5 year option extensions, with set escalation of lease payments set for each option period.  Currently, the lease is in its second option period (set to expire July 2011) and can be extended by the tenant again for two more 5 year periods.  After the last 5-year extension expires, the lease continues on a year-to-year basis.  In 2010, the cell tower leases brought in $18,435 in revenue to NWA.  
4. Social Justice & Equity 
In accordance with recently adopted Ordinance 16948 ("Fair and Just Principles"), the question was posed to Executive staff how this purchase aligns with promoting equity in acquisition of open space.  Executive staff responded by acknowledging that the primary purpose of this purchase does not address equity issues related to underserved populations, but assert that numerous communities throughout the County will benefit from this open space.  Executive staff pointed out that this site is "accessible via a short ferry ride, to many of the cities and unincorporated areas of south King County – from South Seattle down to Federal Way - an area currently underserved in respect to availability and accessibility to large open spaces."  While the primary purpose of this acquisition serves more ecological policy considerations, Executive staff expressed it this way:

"…residents who may not be able to travel to destinations such as the San Juan Islands or Washington coast will be able to enjoy those same opportunities in their back yard at a fraction of the cost.  The King County acquisition programs are geared towards providing regional amenities to all residents of King County to enjoy.  Access and proximity is one of several elements which are considered in making determinations or decisions within the division’s capital improvement program."     
Issue

i. Fulfilling Fair & Just Principles - On its face, this purchase will not directly alleviate the lack of large open space in portions of the County that are currently underserved.  It is not located in an area that lacks open space.  As seen in Attachment 8, Vashon/Maury Island has much in the way of parks and open space.  However, this acquisition is being offered as a regional attraction that while not increasing the amount of open space in underserved areas, is a place that can provide "quality outdoor spaces, facilities and activities that appeal to the interests of all communities."  Ordinance 16948, p.3, lines 56-57.  
5.
Emergency Declaration 
An emergency declaration has been added to the two ordinances in order that they can be acted on today at the Council meeting should members wish to proceed today.  The justification for the emergency is set forth in the findings for both ordinances.  Quoting from PO 2010-0163, Section 1 CC:
"… NWA has stated that the opportunity to purchase the property at the price of $36 million is only available this year.  NWA has also indicated that if the county does not purchase the property, NWA will resume its actions to complete the construction of the barge loading dock facility and reactivate the mine, with the intent of fully developing all one-hundred and fifty to one-hundred and ninety acres of minable area.  The purchase of this property will bring into public ownership almost a mile of relatively undisturbed marine shoreline, as well as approximately two hundred acres of undeveloped open space.  It also brings into public ownership approximately forty million tons of aggregate.  If this sales transaction does not close by the end of 2010, it will result in the county's failure to preserve for the public's interest one of the last large waterfront pieces of property on Vashon-Maury Island.  Emergency enactment of this ordinance is necessary to preserve the public peace, health, and safety associated with the existing marine shoreline and undeveloped open space."
ATTACHMENTS
1. Proposed Ordinances 2010-0613 
2. Fiscal note for 2010-0613 
3. Proposed Ordinances 2010-0614 
4. Fiscal note for 2010-0613
5. CFF Financial Plan 

6. Map of areas of interest 
7. Map of parks and public lands 

8. Title and striking amendment to PO 2010-0613

9. Title and line amendment to  PO 2010-0614
� Removing this armoring is listed as a potential project in the WRIA 9 Salmon Plan.


� Also known as sea cliffs, bluffs are those areas along the marine shoreline that are actively contributing, or feeding, sediment to beaches. Bluff sediment is the primary source of beach sediment in Puget Sound and contributes to the ecological function of the shoreline. See online DNRP Glossary of Shoreline Ecology and Planning Terms.


� Written response from Executive staff (WLRD) to questions posed by Council staff.  


�In September 2008, Preserve Our Islands ("POI"), a community group opposed to the reactivation of the mine, filed a federal action against the issuance of the NEPA permit that the Army Corps of Engineers ("Corps") issued for the construction of the dock.  The gist of POI’s argument was that the Corps did not adequately consult with the necessary agencies regarding all of the endangered species (Chinook and Orcas) and its EIS determination was not defensible.  The court ordered the Corps to undertake the formal consultation required under the endangered Species Act and to complete a full EIS.  


� Part of the $15 million is already encumbered.  The Executive entered into an interagency agreement with Ecology to expend $600,000 to study the feasibility of purchasing the property.  Feasibility activities include: development of a Remedial Investigation/Feasibility Study ("RI/FS") work plan, site characterization and on-site monitoring, final RI/FS report and draft Cleanup Action Plan, title review and appraisal, and legal review.





� Cited at page 2 of the original transmittal letter to Proposed Ordinance 2010-0591, the Executive identifies the following a potential sources of grant funding for remediation of the property: Recreation & Conservation Office; Aquatic lands Enhancement Account; Salmon Recovery Funding Bd.; Land & Water Conservation Fund; Ecology Remedial Action Grants; Wa. Wildlife & Recreation Program.


� As of September 2010.


� Whether the gravel, after it is sold to a third party, remains for use on the island is not known, but assumed.  Currently, NWA does not truck the gravel off the island for sale. 


� Additionally in that Ordinance, it noted that the County had declared the 2.5 million tons estimated to be present at that site, as surplus to Parks' needs.  


� Reclamation usually includes returning the site's contours to pre mining levels and revegetating the site.  It may also require groundwater protection.  


� As noted above, there is a price escalation provision in the extraction agreement, which ties a yearly increase in the price per ton to the annual Producer Price Index for sand and gravel.  


�It is anticipated that the County will be assigned NWA's surface mining permit.  As a condition of surface mining permits, the holder is required to reclaim a mining operation.  RCW chapter 78.44 governs the permitting and reclamation of surface mining in the state.  Pursuant to that chapter, many responsibilities for enforcement have been delegated to the counties.  Therefore, in addition to the state requirements, a mine operator in King County also is required to comply with the mineral extraction requirements of KCC chapter 21A.22, including reclamation.  DDES has NWA's reclamation plan for the property; but again that is aimed at a fully developed mining operation.
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