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STAFF REPORT
SUBJECT:
AN ORDINANCE approving a $517,788 supplemental appropriation for a negotiated settlement of a class action lawsuit between King County and current and former Court Protection Unit Deputies who work in the King County Sheriff’s Office (KCSO).  
SUMMARY:
If approved, Proposed Ordinance 2006-0147 would authorize expenditure authority of $517,788 to pay to pay claims, attorney's fees, and other related costs for a negotiated settlement of a class action lawsuit, Michael Gillis v King County.  
Disbursement:  The cash to cover these costs would be transferred from the Current Expense (CX) fund to the risk abatement fund.  A new appropriation unit, OMB/GILLIS LAWSUIT ADMIN, will be created to track disbursement of the funds.  This method of disbursement and tracking is similar to the system used for previous settlement claims payments such as the Logan/Knox settlement.  
Timeline:  The settlement agreement states that claimants will be paid on or before August 15, 2006.  If all amounts are not paid within that timeframe, the class may sue for breach of the agreement.  The result of this timeline is that approval by the council should result on or before July 31, 2006.  Executive staff would prefer that the legislation pass out of the committee by the end of June to allow time for preparation for class participant payments.  
Effect of Legislation:  Proposed Ordinance 2006-0147 does not approve or change the negotiated settlement.  The ordinance authorizes expenditure authority to enact the settlement.  Should the council decide not to approve the supplemental request, the lawsuit will proceed to trial and the current settlement agreement would become void.  
This the second hearing for this legislation, which was last considered by the committee April 12.  Committee discussion produced a number of questions in April.  Responses are included as Attachment 6 to the staff report.  
BACKGROUND:
The KCSO oversees 650 commissioned officers and over 400 professional staff to carry out its public safety duties.  The Gillis lawsuit was filed on behalf of a class of approximately 35 current and former employees who provide security in the county’s courthouses.  The Court Protection Unit Deputies are special commissioned officers whose authority is specifically limited to providing only security in specified county buildings during specified duty hours.  The deputies’ special commission does not authorize the employees to carry a concealed weapon for other than at assigned work times and duties.  Attachment 4 is a sample of the Sheriff’s special commission acceptance letter for employees providing Court Protection Unit Deputies.  
Due to the limited duties of the special commission, the KCSO requires these deputies to wear their normal street clothes to and from work and to don and doff their uniform at work.  The reason for this policy is to prevent the Court Protection Unit Deputies from being mistakenly identified as a sheriff’s deputy in a situation where they have no legal authority to assist a member of the public.  
At the time the Gillis lawsuit was filed, the county considered payment for the time required to change in and out of uniforms to be so small as to not be compensable.  This settlement agreement addresses that past compensation practice in the Sheriff’s Office.  On August 10, 2005, the county and the Court Protection Guild approved a Memorandum of Agreement (MOA) that modified the Court Protection Unit Deputies’ work schedule and included payment for changing into and out of uniforms.  The MOA, Attachment 5, states that each eight hour work shift will include time for donning and doffing of uniforms and for reporting to their assigned posts.  It should be noted that this policy is consistent with a November 2005 United States Supreme Court ruling that donning and doffing gear is integral and indispensable to an employee’s work, is a principal activity of the work day, and should be compensated.  
SETTLEMENT:
The class action lawsuit, Michael Gillis v King County, alleges that Court Protection Unit Deputies employees should have been compensated for the time required to change into the required uniforms, i.e., donning, prior to the start of the work shift and for the time required to remove the uniforms, i.e. doffing, at the end of the work shift.  
A settlement agreement has been negotiated between King County and the plaintiffs that resolves all claims of the class members regarding compensation for this time and covers the time period between November 1, 2001 and August 10, 2005.  
Costs
Proposed Ordinance 2006-0147 would appropriate $517,788 to the risk abatement fund for the purposes of paying the claims of the class action plaintiffs, attorney’s fees, and other related costs.  The supplemental request would provide expenditure authority for settlement cash payments for the estimated 35 claimants, attorney's fees, settlement administration, payments to the State’s Public Employees Retirement System (PERS), as well as the standard employee withholding (FICA and Medicare).  The appropriation will be funded from the Current Expense (CX) Fund balance via a general government CX transfer.  A new appropriation unit will be added to the 2006 budget for disbursement of the settlement costs called the OMB/GILLIS LAWSUIT ADMIN.  
	PURPOSE
	AMOUNT

	Salaries and Benefits  (claimant wages)
	324,950

	Supplies and Services  (attorney’s fees)
	160,050

	Subtotal
	485,000

	PERS and FICA
	32,788

	TOTAL
	517,788


Individual class member payments will most likely range from approximately $2,000 to $14,500 per deputy, depending upon the work hours and days worked by each employee during the settlement period.  
Agreement Schedule

The settlement agreement provides a schedule for implementation.  One of the steps requires that the Sheriff and the budget office forward a supplemental appropriation request to the council within ten business days of the judge’s preliminary approval of the settlement.  Preliminary court approval is scheduled for June 16, 2006.  
The Executive has transmitted the supplemental request prior to the preliminary approval to provide the council time for due diligence.  The Prosecuting Attorney’s Office (PAO) has advised council staff that there is no legal implication or ramification to the settlement if the council approves the appropriation prior to the judge’s preliminary approval.  If the council approves the appropriation, but the Court does not provide preliminary approval of the settlement, the settlement is void.  Likewise, if the Court gives preliminary approval and the council does not appropriate the funding, the settlement is void.  In either situation, the lawsuit will proceed to trial and the current settlement agreement would become void.  
The settlement agreement states that claimants will be paid on or before August 15, 2006.  If all amounts are not paid within that schedule, the class may sue for breach of the agreement.  
Labor Agreement
The claimants are covered by a labor agreement between King County and the Court Protection Guild – Court Protection Security Assistants.  As noted earlier, the labor agreement was modified by an MOA in August 2005.  The amended labor agreement for the Court Protection Unit Deputies expired on December 31, 2005.  Negotiations between the county and the deputies have been on-going and a new collective bargaining agreement is expected to be transmitted to the council for consideration by the end of May 2006.  
Council staff has been assured that the new requirement to provide compensation for changing uniforms will be included in the new agreement.  Any costs associated with the new labor agreement should not include additional funding for Gillis issues because the donning and doffing of uniforms is being handled through the staggering of work shifts, rather than by adding additional time to work schedules.  
REASONABLENESS:

The supplemental funding request appears to be reasonable to support the settlement agreement between King County and the Gillis class members.  

ATTACHMENTS

1. Proposed Ordinance 2006-0147

2. Transmittal letter, dated March 16, 2006

3. Fiscal Note

4. Special Commission letter

5. Memorandum of Agreement, dated August 10, 2005

6. Responses to Councilmember Questions from April 12, 2006
INVITED
· Denise Turner, Chief, Technical Services Division, King County Sheriff’s Office
· Richard Krogh, Chief, Criminal Investigations Division, King County Sheriff’s Office

· Virginia Kirk, Human Resources Senior Manager, King County Sheriff’s Office
· Susan Slonecker, Senior Deputy, Civil Division, Prosecuting Attorney’s Office
· Bob Cowan, Director, Office of Management and Budget

· Terri Flaherty, Senior Policy Analyst, Office of Management and Budget
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