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Metropolitan King County Council
Government Accountability and Oversight Committee



REVISED STAFF REPORT

	Agenda Item:
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	Name:
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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2015-0274.2 making technical and policy changes to the King County Code with respect to Elections passed out of committee on November 10, 2015 with a “Do Pass” recommendation, on consent. The motion was amended in committee with Striking Amendment 1 to better conform to make additional technical corrections and better conform to state law and Code style.




SUBJECT
Proposed Ordinance 2015-0274 would modify the King County Code with a series of technical and policy changes. 

SUMMARY
Proposed Ordinance 2015-0274 would modify the King County Code by:

· replacing references to the elections division with references to the department of elections;
· updating references to provisions in the Revised Code of Washington;
· requiring a local voters’ pamphlet for additional elections by default, rather than Council decision, and deferring to RCW regarding participation by jurisdictions within King County and cost sharing;
· changing the name of the entity that canvasses signatures for placing an initiative or referendum on the ballot, to eliminate confusion;
· consolidating reporting requirements, including shifting responsibility for a report on local voters’ pamphlets from the Executive to the Director of Elections; and 
· conforming to current Code language.

The proposed ordinance itself required some technical correction, and further did not correct references to the Elections “division” to “department” throughout all sections of the Code. Striking amendment S1 was developed to address those issues.

Concurrent with the development of this proposed ordinance, Elections developed, noticed, and adopted updated versions of two Public Rules addressing local voters’ pamphlets and geographical boundary information. Elections staff report that the Public Rule and Code revisions are not dependent on each other. However, the local voters’ pamphlet Public Rule (ELE 9-1-3) concurs imperfectly with the proposed ordinance and with state law, and may need to be revisited following Council action on PO 2015-0274.

BACKGROUND 

The administration of elections is addressed in multiple sections of King County Code in Title 1 and Title 2. These sections contain multiple outdated references to both RCW (which was recodified in 2012) and the Elections Division. King County voters approved Initiative 25, which established King County Elections as an executive department (with an elected County Director of Elections) in November 2008.

Elections identified the following sections as in need of corrected reference and, in some cases, policy revision or clarification, and modified them in the proposed ordinance:

· 1.04 Candidates for Election
· 1.10 Voters’ Pamphlet
· 1.12 Voting Precincts and Voting Systems
· 1.16 Referendum and Initiative Petitions
· 1.18 Alteration of Petitions
· 2.18 Director of Elections 

Other sections pertinent to Elections, but not modified by the proposed ordinance as transmitted, include:

· 1.14 Precinct lists – computer printouts
· 1.22 Districting committee appointments
· 2.36.030 Justice Court Districting Committee
· 2.53 Citizens’ Elections Oversight Committee

Of these, 2.36.030 and 2.53 also include outdated references to the Elections division.

Public Rules 
Concurrent with development of the proposed ordinance, Elections noticed new versions of two public rules which specify the administrative procedures by which Elections implements provisions in state law, specifically relating to the local voters’ pamphlet (ELE 9-1-3) and geographical boundary information (ELE 9-4). 

Adoption of public rules by a department other than a county board, commission, committee or other body is accomplished and approved by signature of the department's director. Public rules become effective 30 days from the date of filing with the Archives and Records Management section, and remain in effect until they are superseded by another public rule, or repealed. Public comment review period concluded September 21, 2015 on ELE 9-1-3 and ELE 9-4, with no comment received. The rules were approved and signed by Director Huff and submitted to Archives and Records. They became effective on October 24, 2015.

The table below identifies all King County Public Rules pertaining to Elections that were in place previous to the public rule revision implemented concurrent with the proposed ordinance, and their effective date. Rules ELE-9-1-2 and ELE 9-4 were superseded by the new rules ELE 9-1-3 and ELE 9-4.

	ELE 9-1-2 (PR)
	DEA/Records and Elections Division
 
	King County Local Voter's Information Pamphlet
	7/20/1995

	ELE 9-2 (PR)
	DEA/Records and Elections Division
	King County Election Polling Places: Use of Facility for Purposes other than Voting
	6/14/1991

	ELE 9-3-2 (PR)
	DIAS/Records and Elections Division
	Campaign Contribution Limits with Respect to Political Campaigns for County Offices
	1/28/2001

	ELE 9-4 (PR)
	DEA/Records and Elections Division
	Routing of Local Jurisdiction Geographical Boundary Information
	9/8/1993



According to Elections staff, the new rules address topics which are also addressed in the proposed ordinance, but the Public Rule and Code revisions are not dependent on each other. 

ANALYSIS

The proposed ordinance addresses several different topics related to Elections, including: 

· rules for local voters’ pamphlet production (which elections, which jurisdictions must and may request to participate, and how stakeholders may be notified);
· reporting to Council; and
· initiative and referendum petition (canvass and count rules, name and role of the canvassing entity).

These topics, including their relationship to RCW and the recently adopted Public Rules, are addressed in sequence below.

Voters’ Pamphlet
The provisions of the proposed ordinance with respect to the local voters’ pamphlet appear to concur imperfectly with recently adopted Public Rule ELE 9-1-3. Further, on some points, ELE 9-1-3 appears to concur with elements of the proposed ordinance that align imperfectly with state law. Following decisions with regard to this proposed ordinance, including any amendment, Councilmembers may wish to direct staff to review the Public Rules and ensure sufficient concordance with law or propose additional updates to the Public Rules.

Specified elections for which Elections will publish a local voters’ pamphlet 

The proposed ordinance adds to the elections for which local voters’ pamphlets are specifically authorized in the Code. Current Code says authorization is specifically given to publish and distribute a local voters’ pamphlet for:


· annual general elections
· odd-numbered year election primaries
· other primaries and special elections as determined by the council, including:
· special elections held for municipal incorporations
· annexations to be conducted by mail ballot
· even numbered year primaries when the county has an elective office or measure on the ballot.

This ordinance (Section 3) revises this list to authorize a pamphlet for:

· general elections
· primaries 
· special elections when a county elective office or ballot measure is to appear on the ballot 

Put another way, this change would add by default (rather than by ad hoc determination by the Council) pamphlets for: 

· even-numbered-year primaries without a county elective office or measure on the ballot
· all special elections when a county officer or measure appears, not just those for annexations or municipal incorporations

According to Elections staff, since 2010, there have been NO even-numbered-year primaries without a county elective office or measure on the ballot and there have been two special elections (April 22, 2014, and April 28, 2015) when a county office or measure appears (excluding annexations or municipal incorporations).  Council elected to publish a pamphlet for both of those special elections.

Authorizing local voters’ pamphlets by default for these elections, rather than requiring specific action by Council, would be a policy choice. If this change had been in place prior to April 2015, a pamphlet would have been automatically triggered by the Council vote to put the Public Safety Emergency Radio Network replacement on the ballot, and would not have required Council to direct the production of a pamphlet. It would have strengthened the assumption that jurisdictions putting measures on the ballot for special or primary elections might be required to participate in a pamphlet. But, practically speaking, it would not have given jurisdictions with measures on the ballot for that election any more notice that there would be a pamphlet in which they would have to participate.

Striking amendment S1 would restore this subsection, with a correction to the RCW reference.

Jurisdictions required to participate in a local voters’ pamphlet
The proposed ordinance (Section 3) also revises the Code to specify that local voters’ pamphlets will include elective offices and ballot measures from:

· King County as an entity
· cities, towns and special taxing districts wholly within King County
· cities, towns and special taxing districts partly within King Co

The proposed ordinance strikes the provision that the latter group (jurisdictions partly within King County and partly within another county) will be included “if the counties have entered into an interlocal agreement” to permit distribution of the voters’ pamphlet throughout the whole district. Elections reports that there are 14 shared districts, and that “since at least 2010, KCE has only distributed the voters’ pamphlet to KC voters, not to the entire districts. Each county publishes a voters’ pamphlet that is sent to their respective voters/residential households.”

Although not entirely clear, state law appears to make a distinction between jurisdictions wholly and partly within a county, requiring participation in pamphlets for the former but not for the latter.

RCW 29A.32.220 appears to specify required participation only of jurisdictions wholly within the county – “the pamphlet shall be published for the elective offices and ballot measures of the county and for the elective offices and ballot measures of each unit of local government located entirely within the county which will appear on the ballot at that primary or election” (29A.32.220.2). 

Regarding jurisdictions partly within the county, RCW says only “If a city, town, or district is located within more than one county, the respective county auditors may enter into an interlocal agreement to permit the distribution of each county's local voters' pamphlet into those parts of the city, town, or district located outside of that county.” 

The Public Rule just revised by Elections seems to be split between the proposed Code language and RCW, without clearly reconciling with either. ELE 9-1-3 section 6.2 specifies that participating jurisdictions are those falling entirely within the county (6.2.1) and that jurisdictions partially in King County may participate as provided in state law (6.2.2).

The proposed ordinance does retain the more general provision (K.C.C. 1.10.050) that the Executive is authorized to enter into interlocal agreements “necessary to produce” a pamphlet. However, this would not appear to cover the case of participation of jurisdictions partially within King County in pamphlets that would be produced either by default or by request of jurisdictions wholly within King County. 

A clearer alignment with state law is proposed in Striking Amendment 1, described below, at the advice of legal counsel.


Jurisdictions requesting to participate in a local voters’ pamphlet
As described above, the proposed ordinance revises the Code to set the same standard for inclusion/participation in a pamphlet for jurisdictions wholly and partly in King County. State law, however, appears to set different standards.

A clearer alignment with state law is proposed in Striking Amendment S1, described below, at the advice of legal counsel.

Notification, Administrative Rules, and Cost
The proposed ordinance would repeal three subsections of this section: K.C.C. 1.10.020 Notification, 1.10.030 Administrative rules and 1.10.040 Cost.  K.C.C.  1.10.020 (Notification) and 1.1.030 (Administrative Rules) essentially repeat provisions in state law (RCW 29A.32.220) saying that Elections shall notify all jurisdictions wholly within King County when they are preparing a local voters’ pamphlet, and that Elections will publish rules needed to implement the Code around pamphlets. Legal counsel concurs with repealing these sections, identifying no benefit and some risk in repeating RCW, which could change. 

K.C.C. 1.10.040 (Cost) specifies that the cost of the pamphlet shall be considered a cost of elections, and shall be pro-rated for participating jurisdictions as provided in state law. The proposed ordinance repeals the subsection, leaving the Code silent as to pamphlet production being a cost of elections. It does add a cost provision into K.C.C. 1.10.010 (Publication and distribution), but only to assign the full cost of a pamphlet to jurisdictions requesting that pamphlet when one would not otherwise be published. 

Striking Amendment 1 would re-instate K.C.C. 1.10.040 (Cost) with technical edits.

Reporting to Council
The proposed ordinance moves a reporting requirement from 1.10.070 Evaluation report and authorization (which is repealed) to 2.18.100 Reports to Council. This move and revision has the effect of consolidating reporting requirements, reassigning responsibility from the Executive to the director of elections for reporting information about voters’ pamphlets specifically, modifying the annual submittal date, and making the report annual in the Code rather than only in years following production of a voters’ pamphlet (which is in practice every year). Also in practice, the executive does not appear to have transmitted this report in recent years.

Initiative and Referendum Petition Canvass and Count
K.C.C. 1.16.100 describes the statistical sampling technique to be used to determine whether there are enough signatures of legal voters on a petition for an initiative or referendum to qualify it for the ballot. Currently, K.C.C. 1.16.100.A indicates that Elections “may use any statistical sampling techniques for this canvass that have been approved by the county council” while K.C.C. 1.16.100.B directs that Elections “shall use the random sampling statistical procedure as authorized by WAC 434-379-010.”

The proposed ordinance aggregates the two sections into a single section specifying that Elections “shall proceed to canvass and count the names of the legal voters on the initiative or referendum using the random sampling statistical procedure authorized by WAC 434-379-010,” i.e. eliminating the reference to approval of the Council. This is a technical change only, as the King County Code by definition expresses the direction of the Council. 

However, based on this section, County policy for accepting or rejecting petitions based on the results of statistical sampling is unclear. 

The proposed ordinance amends K.C.C. 1.16.100 to read, in part: 

“When petitions for initiative or referendum action are filed with the council, the department of elections shall proceed to canvass and count the names of the legal voters on the initiative or referendum using the random sampling statistical procedure authorized by WAC 434-379-010.  However, no petition shall be rejected on the basis of any statistical method employed and no petition shall be accepted on the basis of any statistical method employed if that method indicates that the petition contains fewer than the requisite number of signatures of legal voters.”

WAC 434-379-010 describes a 9-step statistical sampling procedure, and indicates that it may be used “In the verification of signatures on initiative and referendum petitions, under RCW 29A.72.230.”

RCW 29A.72.230 indicates that “The secretary of state may use any statistical sampling techniques for this verification and canvass which have been adopted by rule as provided by chapter 34.05 RCW. No petition will be rejected on the basis of any statistical method employed, and no petition will be accepted on the basis of any statistical method employed if such method indicates that the petition contains fewer than the requisite number of signatures of legal voters.” (The underlined language is echoed in K.C.C. 1.16.100.)

This language appears to direct the acceptance of petitions which the statistical method indicates have as many or more than the requisite number of signatures, but the circumstances under which a petition could be rejected are not clear.

King County is not required to use for the canvass and count of local initiatives and petitions the method(s) described in state law for the canvass and count of state initiatives and petitions. Mirroring confusing language in state law may not provide benefit here. Striking amendment S1 attempts to add clarity by striking the clause with regard to non-acceptance based on fewer than the requisite number of signatures.

Petition Review Board 
For clarity, the proposed ordinance changes the name of the entity that reviews petitions that the Clerk identifies as having been altered. This entity is currently designated the “canvassing board,” a name also used to designate a differently-constituted entity that certifies election results and performs related duties. 

Severability
The proposed ordinance removes the severability clause from K.C.C. 1.18 Alteration of Petitions. 


SUMMARY OF POLICY ISSUES

Elections for which local voters’ pamphlets are authorized in Code: The proposed ordinance adds to the elections for which local voters’ pamphlets are specifically authorized in the Code, specifically adding:

· even-numbered-year primaries without a county elective office or measure on the ballot
· all special elections when a county officer or measure appears, not just those for annexations or municipal incorporations

Authorizing local voters’ pamphlets by default for these elections, rather than requiring specific action by Council, would be a policy choice.

Local voters’ pamphlets as a cost of elections: The proposed ordinance repeals subsection K.C.C. 1.10.040 (Cost), which would leave the Code silent as to pamphlet production being a cost of elections. Unlike the provision about pro-rationing of these costs, this provision is not addressed by state law. Omitting it from the Code would be a policy choice. 

Changes in reporting: The proposed ordinance changes to the Code around reporting have the effect of consolidating reporting requirements, reassigning responsibility from the Executive to the director of elections for reporting information about voters’ pamphlets specifically, modifying the annual submittal date, and making the report annual in the Code rather than only in years following production of a voters’ pamphlet (which is in practice every year). These changes are a matter of policy, although they would better reflect current practice.

Sampling method for initiative and referendum petition signature: Current Code mirrors the state law language about using the results of sampling methods for canvass of signatures on initiative and referendum petitions. This language is confusing, and King County is not required to use the method(s) described in state law, so choosing to retain this language is a policy choice. (This item is addressed in Striking Amendment S1 by striking the confusing language, on the advice of legal counsel.) 

AMENDMENT

Striking Amendment 1 corrects two numeric references to RCW, clarifies some Code sections to more narrowly reflect state law, and conforms the ordinance to the language and format of King County Code as recommended by the Code reviser. It corrects references to the elections “division” to “department” in four additional Code sections not included in the transmitted ordinance. It further removes a duplicate ordinance section and adds a severability clause to the proposed ordinance.

With respect to participation in local voters’ pamphlets, Striking Amendment 1 would amend the Code to clarify that jurisdictions located partly within King County and another county (shared jurisdictions) could request to participate in a pamphlet without the counties having to have an ILA. An ILA is required in current Code, but not required for this purpose by state law. State law specifies that elective offices and ballot measures for jurisdictions “entirely” within a county must be included in the pamphlet, but appears to merely permit participation by request for jurisdictions partly within a county. The Code revision, as amended by S1, would conform to the direction of state law, per the advice of legal counsel.

Several sections of King County Code not addressed by the proposed ordinance include references to the elections “division.” S1 would correct the reference to “department” in the following sections:

· 1.16.040, Numbering – transmittal to division of records and elections
· 2.36.030 Justice Court Districting Committee
· 2.53.031 Mission – duties [of the CEOC]
· 2.53.051 Staffing – Evaluation of Elections Operations

Title Amendment 1 conforms to the striking amendment, and also makes a grammatical correction to clarify the separate actions of the ordinance on individual Code sections.
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