[image: KClogo_v_b_m2]

Metropolitan King County Council
Transportation, Economy and Environment Committee
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SUBJECT

Proposed Ordinance 2016-0236 would modify the zoning regulations for marijuana producers and processors.

Proposed Ordinance 2016-0254 would modify the zoning regulations for marijuana retailers.

SUMMARY

These two proposed ordinances would modify the zoning regulations for marijuana producers, processors and retailers in unincorporated King County.  

For producers and processors, Proposed Ordinance 2016-0236 would lower the threshold for a conditional use permit (CUP) from 2,000 square feet to 500 square feet of gross floor area dedicated to producing and processing. 

For retailers, Proposed Ordinance 2016-0254 would establish a 1,000 square foot separation requirement between retailers; would increase the size of a retailer allowed without a CUP from 2,000 square feet to 3,000 square feet, for medical endorsed retailers; would establish a business license for retailers; would set criteria to determine which retailer is considered “first in line”; and would set rules relating to nonconforming status for retailers that do not meet the 1,000 foot separation requirement.

This is the first of two scheduled meetings for these proposed ordinances at the Transportation, Economy and Environment Committee.  The next special meeting is scheduled for June 16, 2016, at 9:00 a.m.   



BACKGROUND 

State Law
In 1998, Washington decriminalized “medical marijuana” with the passage of Initiative 692. The initiative limited criminal penalties on the use, possession, and cultivation of marijuana by patients who possess "valid documentation" from their physician or medical professional affirming that he or she suffers from a debilitating condition and that the "potential benefits of the medical use of marijuana would likely outweigh the health risks." 

In 2012, Washington voters approved Initiative 502 (I-502).  Prior to the passage of I-502, persons possessing even minor amounts of the drug could be subject to criminal charges, jail time, and subsequent criminal records. However, I-502 made no changes to the state’s medical marijuana laws, leaving several areas of concern related to the medical marijuana industry unresolved. 

I-502 required that the Washington State Liquor and Cannabis Board (LCB) develop rules to license and regulate marijuana use for persons over the age of 21.   Under I-502, marijuana will be sold to consumers exclusively by privately owned and operated, licensed retail outlets. Retailers may only sell marijuana produced by LCB licensed producers and processed by LCB licensed processors. A grower/producer licensee can also have a separate processing license, but cannot sell their product at the retail level.  The LCB adopted rules for licensing and products in October 2013. 

I-502 required that each producer, processor, and retailer apply for a license and requires a separate application and license for every location.  Licenses were prohibited within 1,000 feet of a certain sensitive uses, including: schools, playgrounds, recreation centers or facilities, child care centers, public parks, public transit centers, libraries, and game arcades accessible by patrons under 21 years old.  

In 2015, the State Legislature passed, and the Governor signed, two acts related to marijuana regulations. 

First, Second Substitute Bill 5052,[footnoteRef:1] the Cannabis Patient Protection Act, is intended to regulate the medical marijuana system.  The legislation requires that the state (the Department of Health working with the LCB) establish a series of standards for medical marijuana and also develop systems for the voluntary registration of patients.  The legislation also requires that the LCB establish a system of regulations for the production, processing and retail sale of medical marijuana for patient’s use.   [1:  The bill can be viewed here: http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5052&year=2015#history. The Governor did veto several sections of the bill. The veto letter can be viewed at this same site. None of the vetoed sections change how medical marijuana businesses would be regulated.] 


The new regulations include a retail license with a “medical marijuana endorsement” that would require the retailer to meet special requirements for meeting the needs of medical marijuana users.  This bill also has established that “collective gardens” and “dispensaries” operating before the voter approval of I-502 on November 6, 2012, would have a priority in obtaining licenses with this endorsement.  These establishments would have to meet all of the same regulatory standards as recreational stores, including the 1,000-foot buffer zone from incompatible uses. The legislation will eliminate the current provisions for “collective gardens” starting July 1, 2016, and a system of registered cooperatives will come on-line instead.  The legislation leaves in place the legal protections for these collective gardens until July 2016.   Additionally, any remaining unlicensed medical marijuana dispensaries will have to close.  

Second, Second Engrossed Second Substitute House Bill 2136[footnoteRef:2] made changes to the state’s existing recreational marijuana laws. Among other changes, this bill made a series of changes to the marijuana regulatory requirements originally established in I-502.  The most significant change will allow local jurisdictions to reduce the buffer distance provisions for the siting of marijuana licensees from 1,000 feet to 100 feet, for all sensitive uses except for schools and playgrounds.  In order to reduce the buffer requirement, a county, city, or town must pass an ordinance declaring that the reduction will not negatively impact the jurisdiction's law enforcement efforts, public safety, or public health. Under the new law, the LCB may license businesses located in compliance with such an ordinance. The new statute also subjects medical marijuana cooperatives to buffer distances similar to marijuana licensees.   [2:  The bill can be viewed here: http://apps.leg.wa.gov/billinfo/summary.aspx?bill=2136&year=2015 ] 


County Ordinances
In 2013/2014, the King County Council passed two ordinances[footnoteRef:3] that established the requirements for recreational marijuana businesses in the Zoning Code. These ordinances established where marijuana processors, producers and retailers could locate within unincorporated King County and what permit review process was required, as well as specific development conditions on maximum size of the business, minimum lot size, setbacks, growing locations, and odor management.  Prohibition of a marijuana business as a home occupation or home industry was also adopted by these ordinances.  A summary of the existing King County zoning regulations is found in Attachment 4. [3:  Ordinances 17710 and 178941] 


Community Concerns
There is a group of community members in unincorporated King County concerned about the number of retail marijuana businesses that have applied to locate in the North Highline and Skyway neighborhoods.  Executive staff have produced maps (Attachments 5 and 6) that show the issued retail marijuana businesses in these two areas. Additionally, there are many pending license applications in close proximity to the already-issued licenses that are not shown on these maps. These maps illustrate the concern expressed by community members that the businesses are clustering in these neighborhoods.

In addition to this concern about retailers in urban unincorporated areas, a group of community members in rural unincorporated King County have raised issues related to marijuana producers and processors.  These concerns have centered on issues of compatibility of nonresidential uses in close proximity to residential properties.



Moratorium[footnoteRef:4] [4:  The County also has a moratorium in place for the establishment or location of medical marijuana dispensaries and collective gardens, most recently renewed with Ordinance 18186. This moratorium will expire on June 16, 2016.] 

In response to these community concerns raised regarding marijuana processors, producers and retailers, the Council adopted Ordinance 18269 on April 25, 2016.  This Ordinance adopted a four-month moratorium on the establishment of new marijuana producers, processors and retailers, and the acceptance of new permit applications for these businesses.  A public hearing on this moratorium has been noticed for the Council meeting of May 31, 2016.

The Council will consider the two proposed ordinances during this moratorium.

ANALYSIS

Proposed Ordinance 2016-0236

Proposed Ordinance 2016-0236 would reduce the threshold for a conditional use permit (CUP), from 2,000 square feet to 500 square feet of gross floor area dedicated to marijuana producing and processing.

A CUP is Type 2 land use permit that requires a pre-application meeting, notice of application and notice of decision, and is decided by the Department of Permitting and Environmental Review (DPER) Director or designee. A CUP is appealable to the King County Hearing Examiner.

With this change, additional marijuana producers and processors will be required to obtain a CUP.  It is unknown the number of businesses that would then be required to obtain this permit. 

Proposed Ordinance 2016-0254

Proposed Ordinance 2016-0254 would make changes relating to marijuana retailers. The primary substantive change proposed is to require 1,000 square feet of separation between marijuana retailers, in addition to the 1,000 foot buffer requirement from sensitive uses (described in the Background section above).

In order to implement this new rule, the Proposed Ordinance would:

· Establish a business license for all marijuana retailers. This license would be renewed every year, at a cost of $1,000 ($500 for those retailers with a medical endorsement).
· Establish a hierarchy of rules to determine which retailer was “first in line” under the proposed ordinance, which is:
1. Date of complete application of a CUP
2. Date the LCB issues a Notice of Application
3. Date of building permit or change of use permit application
4. Date a business license application was submitted
5. Totality of circumstances (license application to LCB, lease or purchase date, facts illustrating the timing of substantial investment)
· Allow up to 3,000 square feet of retail area without a CUP, if at least 500 square feet is dedicated to medical marijuana and the operator has a medical endorsement.
· Establish that existing retailers that do not comply with the new 1,000 foot separation requirement are nonconforming, that the standard abandonment timeframe of twelve months is shortened to six months for these businesses, and that nonconforming rights do not transfer between locations.

The proposed ordinance also makes technical changes to the name of the LCB and definitions of producer, processor and retailer.  A summary of this proposed ordinance is included in Attachment 7.

Staff analysis of this proposed ordinance is ongoing.

City of Bellevue Experience

Greensun Group LLC v. City of Bellevue is on-going litigation challenging the City of Bellevue’s adoption and implementation of a 1000-foot separation requirement on state-licensed marijuana retail stores.  In March 2014, the City of Bellevue amended its development regulations to prohibit marijuana retailers from locating within 1,000 feet of another marijuana retailer.  At that time, several potential retailers were in the process of obtaining the necessary state and local approvals necessary to open a legal marijuana retail business.  At that time no such businesses were open, in part because the state had not yet issued any retail licenses.  After Bellevue adopted its separation requirement, the question arose of how any prospective retailers would be prioritized.  That is, if multiple retailers proposed to locate within one 1,000-foot area, which retailer would be permitted?  Initially, city staff indicated that priority would be established based on the date an applicant had vested a building permit application.  Subsequently, the city announced that priority would instead be based on the date the LCB issued a state retail license.  On July 7, 2014, the LCB issued several approval letters, including letters to Greensun Group LLC and another applicant whose proposed site was within 1,000 feet of the Greensun site.  The city’s first-in-time policy did not address how applications issued the same day would be prioritized.  City staff endeavored to determine which letter had been issued first and ultimately determined it was not Greensun.

[bookmark: _GoBack]Greensun brought a broad challenge to Bellevue’s adoption and implementation of the 1,000-foot separation requirement.  The Superior Court dismissed Greensun’s lawsuit.  Greensun appealed to the Court of Appeals, which has heard oral argument but not yet issued a decision.  Although oral argument is not necessarily predictive of the outcome, the court’s questions indicated no concern about the city’s authority to adopt a separation requirement but much concern about the evolving way staff had implemented the requirement.

To avoid disputes like Bellevue is facing, any ordinance establishing a separation requirement should establish how a separation requirement is to be implemented, including setting specific rules as to how competing applications are prioritized.  PAO attorneys are available to answer any questions about the Greensun case.

Timing/Next Steps

This meeting will be the first of two special meetings by the Transportation, Economy and Environment Committee to consider these two proposed ordinances.  The second one is scheduled for June 16, 2016, at 9:00 a.m.

ATTACHMENTS

1. Proposed Ordinance 2016-0236
2. Proposed Ordinance 2016-0254
3. Proposed Ordinance 2016-0254Transmittal Letter
4. Summary of existing King County marijuana zoning regulations
5. Skyway Marijuana Retailer Location Map
6. North Highline Marijuana Retailer Location Map
7. Summary of Proposed Ordinance 2016-0254 as transmitted

INVITED

· Michelle Allison, Director of Council Relations, Executive’s Office
· Lauren Smith, Director of Regional Planning, PSB
· John Starbard, Director, DPER
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