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SUBJECT

Proposed Ordinance 2013-0195 (Attachment 1) would amend portions of Ordinance 12014, Section 26 and K.C.C. 3.12.260 and Ordinance 9967, Section 2 and K.C.C. 3.12.262 regarding military leave and the extension of benefits to military personnel on leave. 
BACKGROUND

Under the King County Code, state law, federal Uniform Services Employment and Reemployment Rights Act of 1994, and practices under collective bargaining agreements, the County provides military leave, differential pay, leave accruals, and health benefits to its employees in military service.

Since the terrorist attacks on September 11, 2001, the United States has engaged in continual military actions requiring activation of the Armed Forces and members of the National Guard, including employees of King County.  In consideration of the service King County employees provide to King County, the region, and the nation, the King County executive signed Executive Order No. PER 18-4 (AEO) (Attachment 4) on October 5, 2001, effective September 25, 2001.   The executive order provided for:

· Continuation of medical, dental, vision, and life insurance benefits to eligible employees and their families if the employees were ordered to or volunteered for active duty or active duty training in any branch of the Armed Forces, the National Guard, or the United States Public Health Service;

· A paid leave of absence from their county position at their regular rate of pay, less the amount of any military pay to which they were entitled, for employees ordered to active duty if they were members of the reserves of any branch of the Armed Forces or the National Guard, on or before 11 September 2001; and
· Leave without pay for employees who enlisted in the Armed Forces or the Armed Forces reserves after 11 September 2001.

Some of these protections already existed in section 3.12.260 and 3.12.262 of the King County Code (Attachment 3), but they did not provide for paid leaves of absence.
Both state and federal law also provides support for employees who are serving in the military. Section 38.40.060 of the Revised Code of Washington (Attachment 5) provides for 21 days of paid military leave of absence from work per year for public employees who are members of the Armed Forces, the National Guard, or the Armed Forces Reserves, so that they can attend required military duty, training, or drills. The federal Uniform Services Employment and Reemployment Rights Act of 1994, 38 U.S.C. § 4301 through 4335 ("USERRA"), largely regulates the reemployment of service members and affords certain job-related protections to them related to returning from service. 
It continues to the policy of King County to support to the extent possible those employees who are serving their country in the Uniformed Services.  In May 2010, the King County Council issued a proclamation pledging continued support for King County employees who serve in the Uniformed Services (Attachment 6).  
Still, there was a gap in the existing support provisions.  Consequently, the Council passed ordinance 17223, in November 2011, which extended differential pay to all county employees who volunteered or were ordered to serve, not just those who were ordered to involuntary active service on or before September 11, 2001.  A sunset provision provided that only those employees in service no later than December 31, 2012, could receive the differential pay. Currently, this sunset provision has not been adjusted.
As a result, the County’s military leave and pay practices which were in place under the 2001 Executive Order and the King County Code (before Ordinance 17223), realistically, remain the status quo.  With that, the gap in the existing support provisions has resurfaced.  Further, the Washington State Auditor conducted a military pay audit and submitted a Management Letter to the County expressing concern about the failure to address a period of duration for leave and the receipt of military pay and benefits for those in service, particularly in light of the guidance provided under USERRA.  
Proposed Ordinance 2013-0195 would fill the gap in existing support provisions through the following:

1. Provide clarification on which “services” are qualified for leave of absences;

2. Provide military leave differential pay, leave accruals and health benefits for all King County employees who serve in the Uniformed Services; and

3. Provide specification on the duration for receipt of pay and benefits.

ANALYSIS

Provide clarification on which “services” are qualified for leave of absences 
Council staff has identified an issue with Section 2, Subsection A of the proposed legislation, which defines who is eligible for a leave of absence. The County definitions differ from the Title 10, Section 101 of the United States Code.  

As it is proposed now, those serving or called to serve in the “United States Uniformed Services (Uniformed Services), which includes, but is not limited to, the Armed Services, the Washington National Guard, the United States Air National Guard, the United States Army National Guard, and the United States Coast Guard and its reserve, and the United States Public health Service Commissioned Corps and its reserve.” (Attachment 1)  In 10 U.S.C § 101, the “Armed Services” includes the United States Air National Guard, the United States Army National Guard, and the United States Coast Guard and its reserve.  Therefore, Council staff working together with Executive staff developed a draft striking amendment S1 to resolve the issue (Attachment 8).  

The proposed ordinance, as proposed to be amended by Striking Amendment S1, would read, “United States Uniformed Services (Uniformed Services), which includes, but is not limited to, the Armed Services, the Washington National Guard, and the United States Public Health Service Commissioned Corps and its reserve.”
By aligning the County’s definitions with those found in 10 U.S.C. § 101, the proposed legislation better clarifies who is considered “in service.”  Additionally, the proposed legislation would include segments of the Uniformed Services that were previously left out, such as the United States Public Health Service Commissioned Corps Reserves. This supports the County’s Strategic Plan’s Quality Workforce Goal by supporting and reemploying those who leave County service to serve our nation.  Furthermore, this legislation satisfies the Washington State Auditor’s request for clarification on who can receive County benefits.
Provide military leave differential pay, leave accruals, and health benefits for all King County employees who serve in the Uniformed Services
While USERRA does not require an employer to provide military leave differential pay, where an employer adopts a policy providing the pay, USERRA will protect the employee’s rights under that policy.  Proposed Ordinance 2013-195 removes the limitations on who is eligible to receive differential pay by granting it to all employees in service, notwithstanding the date on which the employee entered service.  This is in accordance with the King County Strategic Plan’s Guiding Principle “Fair and Just.”  The economic impact is addressed in the “fiscal impact” section.  
Provide specification on the duration for receipt of pay and benefits.

Presently, King County does not have a time limitation for military pay and benefits.  The Washington State Auditor expressed concerns with this in his Management Letter to the County, particularly in light of the guidance provided under USERRA. According to USERRA, an employee may perforce service for a single period or in cumulative period totaling five years to retain reemployment rights.  For health benefits, USERRA provides a maximum coverage of 24 months.

Limiting the receipt of pay and benefits to the guidelines listed in USERRA comports with the general protections set forth under federal act while still providing additional support to county employees in service.  Moreover, the proposed ordinance supports the County’s Strategic Plan’s Financial Stewardship Goal by providing duration for the receipt of pay and benefits for employees serving in the military.  The economic impact is addressed in the “fiscal impact” section.
FISCAL IMPACT
The fiscal impact of the proposed ordinance is detailed in the attached Fiscal Note (Attachment 7) and is summarized in the table below.

Expenditures by Categories
	 
	2013
	2014
	2015
	2016

	Salaries (ALL Depts)
	$        41,236 
	$       50,473 
	$      51,614 
	 $      52,765 

	PERS & FICA (ALL Depts)
	$          6,128 
	 $         7,500 
	 $       7,670 
	 $        7,841 

	Benefits (Flex)
	$      (65,150)
	 $      (81,300)
	 $  (84,540)
	 $   (87,900)

	 
	 
	 
	 
	 

	TOTAL
	 $    (17,786)
	 $      (23,327)
	 $  (25,257)
	 $   (27,295)


The fiscal impact of the proposed legislation would arise principally from the extension of differential pay and health benefits to employees who are not eligible under the current Ordinance 17223.  Executive staff estimates that King County averages 5 employees per year who do not currently receive differential pay.  The increase in expenditures in the “Salaries” and “PERS & FICA” sections reflect the cost of providing the average 5 employees a year differential pay and benefits.
The proposed ordinance limits eligibility for health benefits (Flex) to 2 years when on military leave, as well as limits eligibility rights to reemployment to 5 years. The fiscal note reflects the assumption that 5 employees will lose eligibility for pay and health benefits each year due to these changes, resulting in some increase in revenue each year. 
AMENDMENTS

There is a proposed Striking Amendment S1 (Attachment 8).  Its primary substantive provision is the alignment of the Proposed Ordinance’s definitions of Uniformed Services with those found in 10 U.S.C. § 101. 

ATTACHMENTS
1. Proposed Ordinance 2013-0195
2. Transmittal Letter, received April 3, 2013
3. King County Code §§ 3.12.260, 3.12.262
4. Executive Order No. PER 18-4 (AEO)

5. RCW 38.40.060
6. Council Proclamation in Support of Employees in Military Service
7. Fiscal Note
8. Striking Amendment S1
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