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On Sept. 10, the Law, Justice, Health and Human Services Committee amended PO 2013-0312 to direct the Executive to reach agreement with Seattle on changes to the underlying misdemeanor contract necessary to reflect King County as the assigned party, and to execute those changes.  The Committee then expedited the item to the full Council with a "do pass" recommendation.

SUBJECT

AN ORDINANCE authorizing the execution of assignments of Seattle Municipal Court misdemeanor public defense contracts from Associated Counsel for the Accused, Northwest Defenders Association and The Defender Association to King County.

SUMMARY

On July 30, 2013, this Committee heard this item and deferred action. This is the second briefing on this matter to the Committee.

Proposed Ordinance 2013-0312 would authorize the assigning of the contract for Seattle misdemeanor cases, from the three public defender agencies formerly providing indigent defense services, to King County's Department of Public Defense. The contract would run from July 1, 2013 to June 30, 2014.  

BACKGROUND

Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and other state statutes.  In Washington State, the cost of providing indigent[footnoteRef:1] defense services is primarily the responsibility of local governments – counties and cities.  As a regional government, King County provides indigent defense services for felony and juvenile defendants on a countywide basis, and as the local government, the county must provide defense services for misdemeanants in the unincorporated area.  Cities are responsible for providing defense services for misdemeanors that occur within their borders. [1:  RCW 10.101.010(1) defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.
] 


[bookmark: _GoBack]Unlike most jurisdictions in the nation, until this year, King County had contracted with non-profit agencies for most of its indigent legal defense services since the 1970s.  The defender firms were (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  Seattle Municipal Court (SMC) contracted with three of the nonprofit public defense agencies (ACA, NDA and TDA) for its misdemeanor caseload.  The SMC contracts with ACA, NDA and TDA are attached at Attachment 6 to this staff report.

On July 1, 2013, in response to a Washington Supreme Court ruling and proposed settlement from a class action lawsuit against King County regarding county benefits for public defense agency employees (Dolan v. King County), the employees of the public defense agencies were brought on board by the county as county employees with full benefits into an in-house department.  Almost all of the nonprofit agencies' 350 employees chose to join the county department.

In preparation for the July 1 migration, Ordinance 17588 created the in-house Department of Public Defense and included provisions to ensure that current and future public defense clients would have access to public defense services without disruption as the proposed settlement agreement was implemented.[footnoteRef:2]   [2:  Although actions have been taken in response to the July 1, 2013 date in the proposed settlement, the settlement (which has received final judicial approval) has an appeal filed by the state so is not yet effective.] 


One of the provisions in Ordinance 17588, codified at K.C.C. 2.60.020, authorizes the Department of Public Defense to contractually provide public defense services on a full cost recovery basis to the state, tribal governments, and municipalities, subject to Council approval by ordinance when required by law.  K.C.C. 2.60.020.C. states:  

The department may provide its services to the state of Washington, tribal governments and municipalities in King County on a full cost recovery basis and is authorized to negotiate appropriate contractual agreements, subject to council approval by ordinance when required by law.

As mentioned above, the City of Seattle had been using the nonprofit public defense agencies for misdemeanor cases through July 1, 2013.  Each of the three nonprofit agencies has a contract with Seattle for those services.  These contracts have a term of July 1, 2011, through June 30, 2014.  

The King County Department of Public Defense took over the Seattle misdemeanor caseload on July 1.  Proposed Ordinance 2013-0312 would authorize the assignment of the misdemeanor contracts between the agencies and Seattle to King County, to be effective July 1, 2013 and expiring June 30, 2014. 

ANALYSIS

Benefits of Entering into the SMC Contract
The benefits of entering in the SMC contract have been addressed in previous staff reports on public defense restructuring in the Committee of the Whole.  The SMC misdemeanor casework offers less experienced attorneys an opportunity to gain experience.  Senior attorneys assigned to the misdemeanor cases have the opportunity to mentor newer attorneys and to take a break from the stress of working on complex felony cases.

Contracting Authorization  
Pursuant to K.C.C. 2.60.020, the Department of Public Defense (DPD) may provide services to municipalities on a full cost recovery basis and negotiate appropriate contractual agreements, subject to Council approval by ordinance when required by law.  The policy decision to go forward with undertaking SMC contract work was made via FTE appropriation in Ordinance 17589 and via budgetary appropriation in Ordinance 17619.  

The FTEs needed for this contract, 48.5 caseload employees and 2.4 administrative staff, were included in the supplemental budget request accompanying the interim ordinance that created the department, which was approved by Council in May 2013 (Ordinance 17589).  The total projected amount SMC would pay under the contract is $5.8 million.  On July 8, the Council authorized appropriation authority of $2,853,631 for the cost of SMC work from July 1, 2013 to December 31, 2013 (Omnibus Ordinance 17619).  Funds for the rest of the contract period of January 1, 2014, to June 30, 2014 have not yet been appropriated.  The 2014 estimated cost is $2,939,239, which reflects an assumed inflation rate of three percent in costs.

Full Cost Recovery
DPD reviewed the revenue expected from the SMC contract assignments against expenses and confirmed that services are being provided on a full cost recovery basis for the remainder of 2013.  DPD also projects full cost recovery through the end of the contract in 2014.  Office of Performance, Strategy and Budget staff concur.  "Full cost recovery" means "all costs associated with operation, maintenance, rental, repair, replacement, central service cost allocation and department and division overhead" (K.C.C. 4A.10.300). 

Under the contract, King County would be obligated to provide the services within the amount paid by SMC, even if the actual amount of services were to exceed King County's costs for providing those services.  DPD's projection that it will achieve full cost recovery is based on the known staffing needs for the SMC contract and utilizing the County’s DPD rate model, which is based on parity with the King County Prosecuting Attorney's Office (PAO). 

DPD has had staff assigned to perform the SMC work since July 1 and as a best practice aims to leave attorneys in those roles for at least a year for case continuity. Therefore, the costs to perform the SMC work are relatively known, and fall within the projected contract amount to be paid by SMC.  If it appeared that costs would exceed contract revenue, there is limited ability to assign less experienced attorneys to the SMC work; however, this is undesirable for purposes of client continuity and for maintaining appropriately qualified levels of service. 

Legal Review
Proposed Ordinance 2013-0312 has been reviewed by Sheryl Willert, special Deputy Prosecuting Attorney on public defense issues for the county. No legal issues have been identified for the contract assignment agreement (see assignment contract at Attachment 3), except for some terminology and wording clarifications which legal counsel finds not substantive in nature and thus, do not require Council amendment.  

Legal review identified terms in need of modification in the underlying contract between the agencies and the City of Seattle, primarily references to the nonprofit agencies that were inapplicable to King County (the underlying contract can be found at Attachment 6). With assistance from legal counsel, DPD has been working with the City of Seattle Budget Office to incorporate these changes into the underlying contract.  Agreed upon changes include the following:

1) All references to the previous nonprofit agencies (ACA, NDA, and TDA) will now refer to the respective DPD Divisions (ACA, NDA, and TDA divisions);
2) All internal references to the "Agency" will now refer to DPD (the contract will still be with the County);
3) Section 17 (Insurance) will be amended to reflect King County’s self-insured status;
4) Section 19 (Audits, Records, and Annual Financial Statements) requiring an audit by an independent CPA needs DPD to confirm who will perform the audit –likely either a county or state auditor;
5) Section 28 (Board of Directors) is inapplicable to King County and can be waived.

The changes will require signed approval by representatives of each of the parties, but will not require further City Council approval.  A proposed amendment to Proposed Ordinance 2013-0312, described below, would require the Executive to work with the City of Seattle to make the underlying contract language consistent with having King County as the party to the agreement; if PO 2013-0312 is passed with the proposed amendment, then the changes would not require further County Council approval.

Follow-up from July 30 Law, Justice, Health, and Human Services Committee Meeting

At the July 30th Committee meeting, Councilmembers asked questions about the proposed ordinance.  Responses to those questions are provided below. In addition, Councilmembers received legal advice responding to their questions.

County Pay (Parity with Seattle Attorney Pay Scales)
Councilmembers asked whether the contract requires parity with the Seattle pay scales attached to the contract, and whether the County's collective bargaining would be impacted by contract obligations. The SMC contract does not require parity; the pay scales attached to the contract are used as part of SMC's cost model.  Seattle calculates costs using a formula based on the average Seattle City Attorney pay for criminal work, along with support staff and overhead ratios.  Based on this, SMC will pay King County $2,853,631 for the period July 1, 2013 to December 31, 2013.  The amount paid by SMC for January 1, 2014 to June 30, 2014 (the remainder of the proposed SMC contract assignment) would depend upon Seattle’s COLA and any Seattle CBAs, but is assumed to be a three percent inflation, or $2,939,239.  
Collective bargaining by County employees would affect County costs, and collective bargaining by Seattle employees would affect Seattle's calculation for how much it will pay under the SMC contract.  DPD took these factors into consideration in projecting that it would achieve full cost recovery through the duration of the contract.  
Consistency with County Code Requirements
Councilmembers asked whether terms of the underlying contract that might pose a conflict with King County code, such as ethics requirements.  Councilmembers received a legal memorandum addressing these issues. The assignment of the SMC contract to King County received legal review and was deemed not to present issues that would legally prevent King County from entering into the contract.

Contract Assignment vs. New Contract
Councilmembers also asked about why the County could not enter into a new agreement with Seattle instead of correcting the existing contract that was negotiated between Seattle and the non-profit entities.  At the time the July 1 transition occurred, DPD and Seattle felt that assignment of contracts was the most expedient solution to provide continuing services and retain the status quo during the DPD migration.

Other County Contracts
Councilmembers asked about the status of other county contracts.  The County contracts with the State Office of Public Defense for the provision of public defense legal services on Sexually Violent Predator (SVP) Civil Commitment cases.  DPD began providing SVP services to the state on July 1, 2013.  The contract runs through June 30, 2014.  Because the contract contains a provision for termination in the event Council appropriation is not made, additional Council action is not needed for that contract.

REASONABLENESS

The contracts proposed for approval by the Council are for services that the Department of Public Defense is authorized to provide under K.C.C. 2.60.020.  Approval of Proposed Ordinance 2013-0312, if amended as proposed, would be appear to be a reasonable business and policy decision.  
1 of 5

Page 2 of 5
image1.png
u

King County




