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SUBJECT  

An ordinance authorizing the condemnation of certain property or property rights for temporary and permanent easements for construction of a combined sewer overflow (CSO) control project related to the Hanford # 1 outfall.   

SUMMARY 
Proposed Ordinance 2015-0038 (Attachment 1)  authorizes King County’s Prosecuting Attorney’s Office – Civil Division to proceed with the property condemnation of certain property and property rights, including 1) a temporary surface easement for the use of a property during construction;  and 2)  a permanent subsurface easement to allow construction and maintenance of a new conveyance pipe of combined influent (sewage and surface water) in conjunction with a new storage facility to control combined sewer overflows so that they occur no more than once per year at the Hanford outfall to the Duwamish River. 

Wastewater Treatment Division (WTD) staff have been negotiating the acquisition terms of property and property rights for the project in the vicinity of Rainier Avenue for over six months.   All property purchases, easements and related property arrangements have been completed for the project with the exception of the property rights needed for the properties listed in this ordinance.  

The property condemnations are being sought to keep the project on schedule since on-going negotiations for the purchase of the properties and property rights have not been successful.  The timely acquisition of temporary and permanent easements is necessary to keep the project on schedule, meet the interim milestones and complete construction of this CSO Control project as required by the 2013 consent decree between King County, the U.S. Environmental Protection Agency and the Washington State Department of Ecology regarding CSO control at King County facilities. 

BACKGROUND  

King County provides wastewater conveyance and treatment for 34 local sewer agencies, in King County, southern Snohomish County and a small portion of Pierce County.  Within the bounds of Seattle, much of the conveyance of sewage is in a ‘combined system’ that carries sewage and storm/surface water by design.  To prevent or limit overflows at the combined sewer overflow outfalls to no more than once per year, King County is completing nine projects to address fourteen CSO outfalls that are not controlled to the state defined standard.

The Hanford #1 Project was approved as part of King County's long-term combined sewer overflow control plan under Ordinance 17413, and incorporated in King County's CSO consent decree entered into on July 3, 2013.  

The project involves the construction of a new sewer pipeline that will be installed near the intersection of Rainier Avenue South and Martin Luther King Jr. Way South to divert flows to an existing pipe with available capacity.  Excess flows from this area will be routed to a storage tank at the intersection of South Hanford Street and South 27th Avenue.  These new facilities will keep sewage and municipal stormwater from the Mt. Baker and northern Rainier Valley neighborhoods from overflowing more than once per year at the Hanford outfall into the Duwamish River.

Private property rights and rights in property (i.e., easements) in the vicinity of the project must be acquired to provide space for the construction of pipes, storage tanks and an odor control facility.  Though property rights acquisitions have been accomplished with other property owners in the area, acquisition of property rights for properties owned by Worthington Real Estate LLC and Niro Investments LLC and Harry T. Yoshimura (dba Mutual Fish Company) still need to be acquired.

The Wastewater Treatment Division of the Department of Natural Resources and Parks has initiated and continued to pursue purchase discussions with property owners listed above to acquire private properties and property rights in the vicinity of the project.  At this time, a mutually agreeable acquisition price and term has not been agreed to.  Therefore the Wastewater Treatment Division and Executive, with the Council’s approval will seek to complete the acquisition of the easements via a condemnation process, if necessary.

King County is authorized, by chapters 8.12 and 36.56 RCW and RCW 35.58.320 and 35.58.200, to acquire, damage and condemn real property for public use for sewage treatment and water pollution abatement facilities.

ANALYSIS
The subject property owners noted above have been unwilling to grant the necessary property rights despite negotiations beginning summer 2014.  County representatives have had multiple discussions with the property owners and the owners’ legal counsel.   
Property rights required for construction have previously been acquired from other property owners in the vicinity of the project.   Condemnation proceedings are urged at this time to secure the property rights necessary to keep the project on schedule and with a notice to proceed with construction in 2015 and  ensure project completion as prescribed in the consent decree.

To meet the challenge of controlling combined sewer overflows, and to comply with project milestones established in the consent decree, including a construction completion date of 2019, a range of options for the Hanford #1 project were considered.  

The preferred alternative for the Hanford #1 project (as described in the Background) will achieve the following:

1. Meet the consent decree requirements by preventing combined sewer overflows from occurring no more than once per year at each location over a twenty-year moving average;

2. Reduce potential project risks and impacts;

3. Maintain operations during construction; and

4. Ensure safe, reliable wastewater conveyance.

Other alternatives would have impacts to vehicles (including transit) on Rainier Avenue.  WTD thoroughly reviewed the option of changing the project design to avoid the proposed property acquisition and concluded that constructing the project in Rainier Avenue would cause significantly more neighborhood disruption, add to construction complexity, and potentially delay the project beyond the mandated timelines.  The proposed project design will have the least impact on the community during construction and after completion.  
As designed, WTD needs to acquire certain private property easements, including a temporary easement where a storage facility adjacent to the Mutual Fish retail facility is currently located.  As a part of the negotiations for the property interests WTD has offered to compensate the property owners to allow construction of a new and improved storage facility upon completion of the construction project. Likewise, The Mutual Fish property owners have raised the issue of needing temporary storage during project construction as an important concern.  King County has offered as part of the compensation, to pay to lease nearby storage space, install mobile storage space next to the Mutual Fish retail store or construct secure storage space by closing in the garage at the property owner’s rental home across the street/alley from the store.    But because there has been no conclusion to the property and property rights acquisition, there is not final agreement on the compensation offers.
Though WTD was able to reach voluntary agreements for most of the needed properties, it does not appear possible to reach agreement with the remaining owners.  WTD is currently, voluntarily seeking to mediate a resolution with the property owners and according the PAO’s office an initial mediation date in February has been established.  Section 5 of the ordinance stipulates:

Before filing a petition for condemnation, the wastewater treatment division shall seek to mediate a resolution with the property owners.  The wastewater treatment division may file a petition for condemnation if the property owners have not agreed to mediate within thirty days after the effective date of this ordinance or if mediation has not been concluded within sixty days after the effective date of this ordinance.
It appears that WTD has worked to thoroughly understand and address the needs of the property owners and has attempted to address the property owners concerns. However, it appears that condemnation is the only option that can keep the project on its legally-mandated schedule and avoid the community-wide disruption that would result from constructing the project in the street.

ATTACHMENTS
1. Proposed Ordinance 2015-0038, with attachments
2. Proposed Ordinance 2015-0038 Transmittal letter, dated January 5, 2015 

3. Proposed Ordinance 2015-0038 Fiscal Note
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