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MEMORANDUM

DATE:
April 28, 2017
TO:
Erin Auzin, Principal Legislative Analyst, Metropolitan King County Council
FROM:
David Spohr, Hearing Examiner[image: image2.png]


 

RE:
Explanation for Amendments to Hearing Examiner Rules
If approved by Council, the attached Rules of Procedure and Mediation of the King County Hearing Examiner will replace and consolidate our Rules of Procedure (effective March 31, 1995) and our Rules of Mediation (effective September 15, 1995). Beyond those changes directly mandated by the new Examiner code (KCC Chapter 20.22) codified in 2016 (such as timely motions for reconsideration automatically staying an appeal deadline), and general word-smithing, substantive highlights include:

· Rule II. expands our Definitions section, improving clarity for users; 

· Rule IV.D. liberalizes and clarifies the process for amending an appeal statement;
· Rule IV.E. improves and modernizes procedures for filing and service;

· Rule V. consolidates our currently separate rules of procedure and mediation into a single document, simplifying our byzantine, nine-page mediation rules into a single page;
· Rules IX.A. and D. better explain expectations and procedures surrounding discovery;
· Rule IX.F. now spells out the subpoena process and how subpoenas are enforced;
· Rule X.B. on intervention into examiner cases had been tailored exclusively to land use; we have adapted it to make it more applicable to our now much broader caseload;

· Rule XII.B.1. makes explicit that we exclude unconstitutionally obtained evidence;
· Rule XIV. provides new, specially-tailored measures for select classes of cases;
· Rule XV.E. amends what had been too broad and yet too shallow a burden of proof; and
· Rule XV.F. gave the examiner discretion to defer to agency determinations, discretion seemingly in conflict with a truly de novo, independent review; we have revised this.
KCC 20.22.330(A)(2) explains how examiner rules are adopted and amended: 

The hearing examiner may propose rules or amendments to the rules by filing a draft of the rules or amendments with the clerk of the council, for distribution to all councilmembers for review. At the same time as the filing of the draft rules or amendments, the hearing examiner shall also distribute a copy to any county department that has appeared before the examiner in the year before filing the proposed amendments and to any other person who requested to be notified of proposed amendments to the rules and shall post a copy on the Internet. Comments may be filed with the clerk of the council, for distribution to all councilmembers, for sixty days after the proposed rules or amendments are distributed for comment. The rules or amendments shall take effect when they have been approved by the council by motion.
We followed this process. On December 30, 2016, we provided a draft to the Clerk (for distribution to all councilmembers), posted the draft on our website, and sent copies to the heads of the five County departments that have appeared before us in the past year. Because we had no record of any persons having requested to be notified of proposed amendments to our Rules, and to generate more feedback on the draft, we also emailed a courtesy notice and opportunity for comment to 62 agency representatives and 283 private individuals who have appeared in past examiner proceedings and might wish to comment, explaining that any responses would need to be filed by February 28, 2017.
One nongovernmental person contacted us with questions, which we answered; she was satisfied enough not to submit any comments. The Clerk did receive comments from two other sources. 

One commenter questioned whether we need conference calls in simple enforcement cases that are stayed while the appellant is moving forward to obtain a permit to rectify an alleged code enforcement violation. It was a good thought for how we might handle a particular fact scenario, but it is a little more specific than our Rules are designed to address. 

The other comment came from the Office of Equity and Social Justice, related to how we phrased our special procedural rule relating to civil rights cases, Rule XIV.E. We addressed these, and after several back and forth emails arrived at an acceptable—and we think beneficial—solution, reflected on pages 25 to 26 of the attached version. 
In addition, during the comment period we handled our first complainant appeal—that is, where someone files a code enforcement complaint, the agency decides not to enforce, and the complainant asks the examiner to force the agency to do something—since we started drafting these Rules. That experience led us to take another look at Rule XIV.A., pages 23 to 24. First, we tried to tie the Rule a little closer to the actual wording of the code. Second, the December version had employed heightened standing requirements. For example, a complainant concerned about someone polluting groundwater would have to show that her own property would suffer direct injury from that pollution or that she would suffer appreciable degradation in quality of life. This seems overkill, so we stripped out that standing requirement. Third, and in the opposite direction, in our recent case the agency agreed with the complainant that there was a violation worthy of enforcement, the agency had sent the alleged violator a formal letter requiring compliance steps, the alleged violator had (at the time we decided the matter) recently started the curative permitting process, and yet the complainant still wanted us to intervene. This too seemed overkill, so we amended the draft rule accordingly. 

Finally, we re-read the entire Rules and made a few cosmetic changes, added several internal hyperlinks, added a few clauses to sentences, and employed a few different word choices.
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