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Transportation, Economy and Environment Committee

STAFF REPORT

	Agenda Item:
	7
	Name:
	Amy Tsai

	Proposed No.:
	2013-0341


	Date:
	Aug. 20, 2013

	Invited:
	Diane Carlson, Executive's Office

Bob Stowe, City Manager, City of Bothell

Steve Anderson, Deputy City Manager, City of Bothell

Bob Van Horne, Fire Chief, City of Bothell and Woodinville Fire & Rescue
Bill Wiselogle, Community Development Director, City of Bothell


SUBJECT

Proposed Ordinance 2013-0341 would authorize the Executive to sign an interlocal agreement between the County, City of Bothell, Fire District 16 and Woodinville Fire & Rescue to allow for the annexation of a portion of unincorporated King County into the City of Bothell.    
SUMMARY

With adoption of this ordinance, the Executive is authorized to execute an interlocal agreement (“ILA”) that has been negotiated between King County, the City of Bothell, Fire District 16, and Woodinville Fire & Rescue for the annexation by Bothell of unincorporated territory designated in the King County Countywide Planning Policies as the Bothell Potential Annexation Areas.  

After approval of the ILA by all parties and following the required Boundary Review Board (“BRB”) notice, the City of Bothell may adopt an ordinance approving and establishing an effective date for the annexation.  This approach to annexation, authorized by RCW 35A.14.480, allows a city to annex territory served by one or more fire protection districts.

BACKGROUND

Potential Annexation Area

The City of Bothell has nine areas proposed for annexation, designated in the King County Countywide Planning Policies as its Potential Annexation Area.  The nine areas are known by the following names:

· North Bloomberg Hill

· Hillside Estates

· South Norway Hill / NE 160th
· Magnolia Dairy / South Westhill

· North Westhill

· Maywood Island

· Westhill Island / North

· Westhill Island /South

· Westhill Island / East.
These areas are within urban, unincorporated King County and under the jurisdictions of Fire District 16 and Woodinville Fire & Rescue.  According to the Executive, the proposed annexation area is 1,005 acres with 6,080 residents. 

The City of Bothell conducted extensive public outreach about the potential annexation.  Outreach efforts included an information web site, display boards, 12 public open houses in 2010 announced by seven mailings, five Bothell City Council meetings, nine Bothell Planning Commission meetings, three Bothell City Council public hearings on Bothell comprehensive plan designations and proposed zoning for the annexation areas, and two public open houses in 2013.

As a result of this outreach the City and the Fire Districts are in agreement that annexing these areas into the City is appropriate.  The County's role is really merely ministerial, allocating roles and responsibilities that the County will retain following annexation.  
Annexation Process

Pursuant to RCW 35A.14.480, a code city, which Bothell is, may annex territory served by one or more fire districts after entering into an interlocal agreement ("ILA") with the respective county and the fire districts.
  The ILA attached to Proposed Ordinance 2013-0341 is the statutorily required ILA.  

On May 21, 2013, the Bothell City Council adopted a resolution approving the ILA as attached to Proposed Ordinance 2013-0341.  The Fire District 16 Board of Commissioners also approved the ILA on May 21.  The Woodinville Fire & Rescue Board of Commissioners approved the ILA on May 22.  
Once the ILA is executed by all parties and effective, a Notice of Intention will be filed with the King County BRB, fulfilling the notice requirement in RCW 35A.14.480(1)(c).  After a 45-day period, Bothell will hold a public hearing.  To finalize the annexation, the City of Bothell must then adopt an ordinance approving the annexation and establishing an effective date that is at least 45 days after the effective date of the ordinance.  

The ILA and draft city ordinance contain an effective date for annexation of February 28, 2014 (see Ex. B to ILA for the draft ordinance).  As of the committee date of Aug. 20, that date is about 190 days away.

ANALYSIS
This annexation comports with the County's annexation policy and eliminates pockets of unincorporated area that can be adequately served by the City of Bothell.  The City of Bothell and the Fire Districts are in favor of this annexation.  

The annexation effective date of February 28, 2014 that is stated in the ILA appears to be readily achievable.  If the County Council were to approve the ILA by September 9, there would be approximately 170 days remaining. Waiting periods in the statutory process include up to 90 days. This would leave 80 days for other remaining steps including a public hearing and adoption by the City of Bothell of an annexation ordinance.

The ILA has been reviewed by the Prosecuting Attorney's Office and found to meet the requirements of the statute.  

Terms of the ILA
The salient terms of the ILA are:  

Section 2.5 Indemnification (p. 7
): The County agrees to indemnify and hold the City harmless for damages arising out of a claim that the County was negligent in performing its obligations pursuant to this ILA.   The County must defend the City, and if a judgment is rendered against the City the County must pay it.  

Indemnification is mutual; what the County agrees to do, the City makes the reciprocal promise to the County.  Additionally, there is a provision that if a claim is caused by concurrent negligence, that each may only seek indemnification to the extent of the other’s negligence.  Note that Exhibit E to this agreement, regarding services by the Department of Development and Environmental Review, also contains similar indemnification provisions but which are only applicable to those services.       

Section 3.2.1 Effective Date (p. 14):  The Effective Date of the annexation will be February 28, 2014.

Section 3.2.2 Transfer of Jurisdiction, Authority and Services (p. 14):  The provisions in this section cover transfer of records and services to the City.
· Section 3.2.2.1 Records Transfer (p. 14):  The County will use its best efforts to deliver records to the City as listed in Exhibit D to the ILA.  These records include, for example, land use, stormwater, and capital asset records.  The County agrees to indemnify the City if the County fails to deliver records by agreed upon due dates.  Executive staff confirmed with affected departments that the records requests and due dates appear doable.

· Section 3.2.2.2 Development Services (p. 14): Provides that terms for transfer of development services (permitting, etc.) are as described in Exhibit E to the ILA.  

· Exhibit E Development Services Agreement Provisions – ILA Relating to Processing of Building Permits and Land Use Applications (Ex. E):  The County will continue to review all vested building permits filed before the Effective Date. The City will begin reviewing all permits after the Effective Date.  The County's role is administrative and ministerial only; all final legislative, quasi-judicial, or discretionary decisions are to be made by the City.  Exhibit E also covers related records the County will provide to the City, SEPA compliance by the City after the Effective Date, and how the County will be reimbursed for its services.
Exhibit E continues until Dec. 31, 2017 unless terminated or extended as allowed in the agreement. 
Exhibit E has its own indemnification provisions which are similar to the main services ILA indemnification provisions.  The County does not assume liability for claims that arise due to City ordinances or procedures; the City must defend and is liable for those.

· Section 3.2.2.3 Jail Services (p. 14): The City becomes responsible for the incarceration of adult offenders charged with misdemeanors or gross misdemeanors on or after the Effective Date.  

· Section 3.2.2.4 Police Services (p. 15): On and after the Effective Date, the City will be responsible for police services in the annexed area.  The County will continue to investigate and provide services for crimes reported prior to the Effective Date and be responsible for the concomitant costs.  The parties agree to coordinate the transfer of 911 services.  The County agrees to share information regarding community policing upon request. 
· Section 3.2.2.5 Court and Prosecution Services (p. 15): The County is responsible for court, prosecution costs and fee payments associated with misdemeanor cases filed by the County prior to the Effective Date.  The City is responsible for cases filed by the City after the Effective Date.  

· Section 3.2.2.6 Status of County Employees (p. 15): The City agrees to consider the hiring of current County employees who will be affected by the change in service.  The City's consideration of hiring affected Sheriff Department employees will be governed by state law and other applicable laws.

· Section 3.2.2.7 Road and Fire Levy Taxes (p. 16):  County collection and disbursement to the City of road, fire, and EMS levy taxes within the annexation area will be in accordance with state law.  

Section 3.2.3 Transfer of Properties (p. 16):  The provisions in this section cover transfer of properties to the City.

· Section 3.2.3.1.1 Transfer of Draining Facilities and Drainage Facility Property Interests (p. 16):  Upon the Effective Date, drainage facilities held by the County (identified in Exhibit F-1 to the ILA) will automatically transfer to the City.  The City will take over responsibility for operation, maintenance, repairs and improvements.  Drainage facilities that will remain in private ownership are identified in Exhibit F-2 to the ILA.  For the private facilities, the City has the right but no obligation to inspect them after the Effective Date.  The City agrees to notify the private owners of that right.

· Section 3.2.3.1.1.2 (p. 16):  Drainage property interests will be conveyed by the County to the City by quit claim deed, subject to all rights and obligations such as covenants for those property interests.

· Section 3.2.3.1.1.4 (p. 16):  There is a provision to handle the transfer of any additional County-owned drainage facilities and property interests that are identified that should be conveyed.

· Section 3.2.3.1.2 Transfer of Park and Greenbelt Properties (p. 17):  The County must convey park and greenbelt properties (identified in Ex. G to the ILA) by deed to the City within 30 days of the Effective Date, subject to all rights and obligations.

· Section 3.2.3.1.5 Operations, Maintenance, Repair and Improvements (p. 20):  The City accepts all of the types of properties covered in this section in "as is" condition, and after annexation is responsible for operations, maintenance, repairs and improvements.

· Section 3.2.3.1.6 Environmental Liability (p. 20):  The County has no liability for defects in the properties (Sec. 3.2.3.1.5.3) except for federal or state environmental statutes for hazardous materials deposited or released on the properties during the County's period of ownership.  The City cannot assert a claim to the extent that the City caused the problem or exacerbated the costs by its actions on the properties.  The City has to notify the County within 90 days of discovering the presence of hazardous materials that might give rise to a claim.

· Section 3.2.3.1.7 Indemnification for these properties (p. 21):  Indemnification provisions for these properties are similar to the main ILA indemnification section 2.5.  For three years after the property transfer, the City and County will each immediately notify the other of any claims brought against it relating to these properties.

AMENDMENT
There are some technical revisions to correct or better clarify the ILA terms.  These changes do not substantively alter the positions of the parties but should be made to remove ambiguities or preserve the intent of the parties: 

· Adds "elected officials" to indemnification provisions to be consistent in reference to "elected officials" throughout the indemnification sections;

· Adds a reference to "the City" in the indemnification section which had been typographically omitted;

· Makes punctuation and capitalization consistent;

· Clarifies inconsistent language regarding community list information that is to be provided to the City upon request;

· Adds that the City will notify private drainage facility owners of the City's right to inspect the facilities after annexation;

· Corrects an incorrect numerical reference to a subsection; and

· Updates Exhibit E with the new name of the Department of Permitting and Environmental Review.
Attachment 3 to this staff report is a redline version of affected pages from the ILA showing the proposed changes in track-changes.  These changes have been made in a revised ILA which is attached to Amendment 1.  With these revisions, the Prosecuting Attorney's Office has determined that there are no legal issues that prevent the Council from authorizing its execution.  

It is a reasonable decision to approve the execution of this amended ILA, as all the parties agree to these largely typographical edits, it has had legal review, and the County's role in this agreement is primarily ministerial.  

Letters from the City of Bothell and Woodinville Fire & Rescue approving the ILA revision proposed by Amendment 1 are attached as Attachment 5 to this staff report.  A Representative from Fire District 16 has also stated that District's support and a letter accepting the amendments is expected. 

ATTACHMENTS
1. Proposed Ordinance 2013-0341, with attachments

2. Amendment 1 to Proposed Ordinance 2013-0341, with revised ILA and Ex. E
3. Red-lined excerpts showing changes included in Amendment 1
4. Transmittal Letter

5. Correspondence from City of Bothell and Woodinville Fire & Rescue in support of proposed changes

� The County has participated in this type of annexation before.  In 2011, the City of Kirkland annexed the Wild Glen condominium complex area in Fire District 41 (see Ord. 17051).


� Page numbers refer to the page numbers in the revised ILA attached to the proposed Amendment to PO 2013-0341.
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