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Metropolitan King County Council
Law & Justice Committee
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	Jenny Giambattista
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SUBJECT

An ordinance authorizing the execution of an amendment to the interlocal agreement for public defense services between King County and the City of Seattle.

SUMMARY

King County and the City of Seattle are parties to an Interlocal Agreement (ILA) for public defense services which became effective on January 1, 2018.[footnoteRef:1] The current ILA, authorizes the Department of Public Defense to provide civil legal advice to clients on the civil collateral consequences related to criminal plea agreements. The proposed amendment will enable Department of Public Defense attorneys to represent Seattle Municipal Court clients in civil legal proceedings.  [1:  Ordinance 18578] 


The proposed ILA amendment was approved by the Seattle City Council on May 29, 2018.


BACKGROUND 

Ordinance 17588 established a Department of Public Defense and included provisions to ensure that current and future public defense clients would have access to public defense services. Ordinance 17588 specifically authorizes the department to provide its services to other municipalities:

The department may provide its services to the state of Washington, tribal governments and municipalities in King County on a full cost recovery basis and is authorized to negotiate appropriate contractual agreements, subject to council approval by ordinance when required by law.

Public Defense Services for the Municipal Court of Seattle

The King County Department of Public Defense provides public defender services to individuals determined to be indigent who have been accused of misdemeanor[footnoteRef:2] or gross misdemeanor[footnoteRef:3] crimes and infractions within the Municipal Court of Seattle’s (SMC) jurisdiction.  These crimes include offenses such as assault (including domestic violence related charges), theft, driving under the influence, trespass, and under the influence of intoxicants/drugs. SMC refers approximately 7,500 cases to DPD each year.  DPD’s work with SMC defendants represents about 15 percent of the department’s client services FTEs[footnoteRef:4].  [2:  Misdemeanors are crimes where the maximum sentence is 90 days in jail and $1,000 fine.]  [3:  Gross misdemeanors are such crimes that carry a maximum sentence of a year in jail and a $5,000 fine, including offenses such as driving under the influence, domestic violence, theft, and trespass. ]  [4:  Does not include Director’s Office, Managing Attorney or Program Services FTEs. ] 


History of the ILA 
The first ILA between the King County Department of Public Defense and the City of Seattle covered the period between September 1, 2014 through December 31, 2015.[footnoteRef:5] The parties negotiated a two-year extension which expired on December 31, 2017. The Council approved a new ILA[footnoteRef:6] in October 2017 which became effective January 1, 2018. (See Attachment 4) [5:  Prior to 2014, the City used several models to provide public defenses services for Seattle Municipal Court misdemeanants, starting with contracting with the Defender Association in 1969. Soon after, the City contracted with King County who subcontracted with non-profit law firms including TDA. Starting in 2005, the City contracted directly with three non-profit defense firms. As a result of a class-action lawsuit, those non-profit entities became part of a new King County Department of Public Defense in 2013. (Information reprinted from September 7th, 2014 Central Staff Memorandum for Council Bill 119703.)]  [6:  Ordinance 18578] 


Civil Legal Services
Civil legal aid is legal assistance to indigent clients that focuses on helping people with their civil legal problems such as accessing or maintaining basic necessities, such as housing, government benefits, healthcare, and employment, and ensuring safety and stability.[footnoteRef:7] Numerous studies and surveys, including the Washington State Civil Legal Needs Study (2015), emphasize an increased need for civil legal aid and describe its potential to decrease costs for civic services such as emergency shelter and legal assistance related to domestic violence. Civil legal aid, however, unlike legal defense representation in criminal cases, is not guaranteed under federal or state law. [7:  www.justice.gov/atj/civil-legal-aid-101] 


In 2017, the City of Seattle allocated $440,000 of funding for a two-year, two part pilot project for civil legal service attorneys, referred to as “Collateral Consequence Attorneys” to coordinate with the criminal representation by considering the collateral impacts of plea agreements to help meet the client’s needs. 

For the first part of the pilot, the civil legal service attorneys would be hired through DPD to provide legal advice only. To effectuate this pilot, the 2018 ILA added a new provision for Civil Legal Services (ILA § 6(14)) to allow DPD to provide civil legal advice to clients on the civil collateral consequences related to criminal plea agreements. According to DPD, guilty findings can have severe consequences to clients’ immigration status, employment, education and housing. The 2017-2018 budget includes three collateral consequences attorneys to advise clients on the consequence of plea bargain without, for the most part, appearing on their behalf in court.

The second, overlapping phase of the pilot required DPD to report (Attachment 5) to the Seattle City Council on criteria for providing direct civil legal representation services to clients. In March, 2018 the Seattle City Council passed a Civil Legal Services Resolution 31802 detailing the criteria by which DPD would provide direct representation services to clients (Attachment 6). In order to implement this second phase of the pilot, the ILA must be amended to add legal representation services to the scope of the ILA.


ANALYSIS

Proposed Ordinance 2018-0271 authorizes the Executive to sign an amendment to an interlocal agreement (ILA) with the City of Seattle to represent Seattle Municipal Court clients in civil legal proceedings, where doing so will mitigate the harm of criminal justice involvement for the client. This language would expand the type of work that the three collateral consequences attorney can do to allow them to also file notices of appearance and represent clients in court and administrative proceedings.  

The amendment to the ILA sets forth specific circumstances under which DPD attorneys may represent clients. 
 
i: The Client is not represented by a Conflict Attorney Panel attorney;

ii: The Client is experiencing legal problems in one or more of the following areas:
(a) evictions,
(b) housing discrimination,
(c)	public benefits,
(d)	matters involving no contact or protection orders, and
(e)	issues involving licensing, records, and legal financial obligations.

As set forth in the First Amendment to the ILA, only SMC clients can be represented by DPD civil attorneys

Council staff asked for additional information on the type of civil assistance DPD will provide. According to DPD, they will focus on benefits which relate to basic needs of living—SSI, SSDI. Medicare, Medicaid, VA Benefits. Their intention is to prioritize advocacy which provides cash benefits or food, housing and medical care. According to DPD, advocacy for less immediate needs will also be provided, particularly when it helps a client’s overall chances for success. For example, a client might need an ORCA Lift card for medical or benefits appointments.

The ILA uses the following language to describe how clients will be prioritized: 


a) Evictions and matters involving clients from communities most adversely impacted by racial inequity in the criminal justice system will be prioritized. In deciding which Clients to represent in civil legal proceedings, KC-DPD will also consider the Client’s ability to represent herself, the complexity of the civil case, and departmental resources required to complete the representation. The Public Defender must approve such representation and this approval process must be consistent across the KC-DPD divisions providing services under this agreement.

Council staffed asked DPD for examples of how the above prioritization might work. DPD reports it has not, as of yet, had to prioritize some requests at the expense of others so was not able to provide an example. 


FISCAL IMPACT

The fiscal note states there is no fiscal impact from this ordinance. According to DPD, the current budget has enough funding for the three civil attorneys who will be doing this work. (This work is all revenue backed from the City of Seattle.) DPD reports it recognizes that existing attorneys may do more work if this amendment passes. DPD considers this a pilot project and plans to closely monitor workloads. However, DPD reports it is their sense that all of the existing attorneys have the capacity to expand their work in the way envisioned by the amendment without negatively affecting the number of clients they serve. 

 
ATTACHMENTS

1. Proposed Ordinance 2018-0271 and its attachments)
2. Transmittal Letter
3. Fiscal Note
4. 2018 Interlocal Agreement for Public Defense Services Between the City of Seattle and King County
5. King County Department of Public Defense Report on Collateral Consequence Attorneys March 8, 2018
6. Seattle City Council Resolution 31802 


INVITED

1. Anita Khandelwal, Interim Director, Kind County Department of Public Defense 
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