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Committee of the Whole

STAFF REPORT
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	2013-0212, 2013-0242
	Date:
	June 27, 2013

	Invited:
	· Dave Chapman, Director, Office of Public Defense
· Dwight Dively, Director, Office of Performance, Strategy and Budget (PSB)



SUBJECT:  Ordinances regarding the structure of public defense, including a charter amendment for the selection of the chief Public Defender by the Executive (2013-0212) and implementing ordinance for the charter amendment (2013-0242).

SUMMARY

As a result of the Dolan lawsuit, the county is re-examining its structure for county public defense services. On May 20, the Council adopted an in-house structure for public defense and supplemental appropriation as an interim solution until such time as it adopts a final structure for public defense (Ordinance 17588 and 17589).  Ordinance 17588 also directed creation of a Public Defense Criminal Justice Reform Advisory Task Force.

PO 2013-0212 is a proposed charter amendment that would create an in-house department with the Public Defender appointed by the Executive, with measures put into place to insulate the Public Defender from political influence.  PO 2013-0242 is the implementing ordinance accompanying the charter amendment, and contains many of the individual policy choices that would be necessary to implement this approach. 

This staff report describes the proposed charter amendment and a proposed striking amendment to the charter amendment.  The implementing ordinance that has been previously summarized is recapped.[footnoteRef:1] Finally, timelines for action are discussed. [1:  A revised striking amendment will be distributed at the COW meeting for the implementing ordinance.] 


BACKGROUND

Dolan Lawsuit

For 40 years, King County contracted with private, nonprofit corporations for the provision of most public defense services.  In January 2006, a class action lawsuit was filed against King County, alleging that the employees of these agencies were county employees and that King County had a duty to enroll them in the Public Employees' Retirement System (PERS).  In a ruling upheld by the Washington State Supreme Court, the trial court held that the nonprofits were “arms and agencies” of King County, making the employees of those nonprofits employees of King County for purposes of PERS enrollment.  

In April 2012, King County began making employer contributions to PERS for those employees.  In March 2013, the Council approved a settlement agreement between King County and the Plaintiffs which must now go through a judicial approval process before it can become effective. The settlement agreement would recognize the plaintiffs as county employees on July 1, 2013, with full benefits, but leaves up to King County how public defense would be structured.

"Interim" Department of Public Defense (Ordinance 17588 and 17589) 

On May 20, the Council adopted Ordinance 17588, creating a new department of public defense that initially should have four divisions.  This department will be in place until such time as the Council decides on a new public defense structure and that structure is implemented.  The Executive is in the process of transitioning staff of the four nonprofit public defense agencies to in-house county employees.  Up to 355 staff will be brought onto the county payroll system as of July 1, 2013.  As part of that ordinance, the Council created a Public Defense Criminal Justice Reform Advisory Task Force to examine outsourcing options for promoting public defense innovation by August 30.  The Council also approved a supplemental appropriation request to fund the transition.

Committee Briefings

The interim ordinance and the proposals that are before the Committee today are the product of months of briefings and stakeholder input.  Today's briefing is the eighth Committee of the Whole briefing on this topic in three months.  Public Defense has been on the COW agenda eight of eleven meetings this year, or about three-quarters of the meetings.  It was the most heard agenda item this year by far.  

Throughout the year, the public, both locally and nationally, has weighed in via letters, editorials, meetings and conversations with Councilmembers and staff, and public testimony, including at a public hearing held on May 15 on the interim ordinance and one held for today's COW meeting.

Timelines for additional public input are discussed in the timeline section below.

ANALYSIS

Exec Appointment Charter Amendment (PO 2013-0212)

There is a proposed charter amendment, PO 2013-0212, that would create a Department of Public Defense with the chief defender appointed by the Executive from names recommended by an advisory board, subject to confirmation by the Council.  An implementing ordinance (PO 2013-0242) provides additional details on the charter requirements.

PO 2013-0212 is a proposed charter amendment that, subject to voter approval, would amend the King County charter as follows:
· Creates a career service[footnoteRef:2] Department of Public Defense [2:  Note that although the proposed striker S2 removes career service language, it is a technical removal, as county employees by default are career service unless exempted in the charter. Career service is defined in K.C.C. 3.12. The general tenets include merit-based hiring and promotion and for-cause termination with ability to appeal to the Personnel Board.] 

· Department reviewed and advised by a public defense advisory board
· Creates a county Public Defender with measures for increased independence including:
· Selection by Executive from names submitted by an advisory board, subject to Council confirmation
· Appointed for a term of years with for-cause termination

A proposed striking amendment (S2) would make the following notable revisions:
1. Additional independence language is added that prohibits elected officials from interfering in the constitutional or ethical duties of the defender.
2. Advisory board duties are expanded to include advising the Executive and Council on matters of social justice related to public defense.
3. The Executive is the removing authority for the Public Defender, but removal is appealable to the Council which makes a final decision by majority vote.
4. The Executive is required to consult with the Public Defender before and during bargaining, but the Executive remains the sole bargaining agent for the county on public defense.
5. Details of how Public Defender candidates are submitted by the advisory board are left to the implementing ordinance.
6. Qualifications for the Public Defender are also left to the implementing ordinance
7. Language is added to ensure that career service provisions of the charter do not prevent the county from contracting for public defense-related services.

The proposed striker changes have had legal review and are discussed below.  

As has been noted in previous staff reports, independence of public defense is the first of the ABA Ten Principles for a Public Defense System.  The ABA principle of independence for public defense is that "the structure of the system should provide a degree of independence from external influence in its operations."  This principle of independence includes the ability to be free from political influence in individual case handling and client representation.  It also includes the ability of the chief defender to effectively lobby for funding.  In order to achieve these two aspects of independence, a chief defender must be sufficiently insulated from political influences so that he or she feels free to act in the best interest of public defense for indigent clients, without fear of inappropriate reprisal or being unduly swayed by conflicting incentives.  

A pervasive theme in the staff analysis to date has been the tension between two important public policies:  ensuring independence and adequate oversight.  The charter amendment seeks to create a balance by creating an Executive department but with added protections to enable the Public Defender to engage in charged duties with professional independence.

1. Independence Language – "No elected official shall interfere with the administration of the constitutional or ethical duties of the county public defender or issue orders to any officer, agent or employee of the department of public defense regarding those duties."

The added sentence of non-interference further strengthens the Public Defender's position to be able to independently make professional decisions to fulfill the Public Defender's constitutional and ethical obligations to clients.

2. Advisory Board Duties – "The board shall also advise the executive and council on matters of social justice related to public defense."

An aspect of King County's public defense system has been its historical reputation for advocacy on issues of social justice for indigent clients. The public defense advisory board draws upon expertise in the public defense community to advise and report on the department. Its existence creates a separate mechanism of accountability and transparency, which should further the ability of the department to act more independently from the potential pressure of political officials.  By adding a social justice component to the board's duties, the proposed striker recognizes the role that the board can play in being an outside perspective for social justice on public defense matters.

3. Executive Removal – "The county public defender shall be appointed…to a term that ends at the same time as the term of the county prosecuting attorney, unless removed earlier by the executive for cause…..  The removal may be appealed by the defender to the council by a process to be prescribed by ordinance."

The original proposed charter amendment had removal of the county Public Defender by the Council by a supermajority vote. The change to an Executive removal process that is subject to an appeal which is decided by a Council majority vote puts the department more directly under the purview of the Executive.  As the department is an Executive department with performance management handled by the Executive branch, it is reasonable for disciplinary actions including removal to originate in the Executive branch.  The ability to appeal to the Council preserves an element of independence that is greater than the at-will employment that is the case for all other non-elected Executive department heads.

4. Executive Bargaining – "The county executive shall consult with the county public defender on the plans and goals for bargaining before and periodically during the negotiation of terms and conditions of employment with employees of the department of public defense. The council may prescribe the method of consultation by ordinance."

The original proposed charter amendment assigned negotiation of wages and benefits conditions to the Executive, and negotiation of working conditions to the Public Defender.  The proposal was modeled after the Sheriff's Office, which is the only charter-based exception to the general rule that the Executive is the sole bargaining agent for the county (the Prosecutor has bargaining authority as well but that is not set by the charter).  The proposed striker returns to having the Executive as the sole bargaining agent, but adds a requirement that the Executive consult with the Public Defender before and during the bargaining process.

The proposed change is consistent with standard bargaining practice for Executive departments, but makes it mandatory by requiring it in the charter.  Although the Executive typically consults with department directors during the bargaining process, the proposed striker adds assurance that this will occur by making it a requirement.  It also permits the Council to add further details on the method of consultation by ordinance.

Various procedural protections exist in this process to preserve the independence of the Public Defender even with the Executive as the bargaining agent.  Attorney casework must follow the state Rules of Professional Conduct and state guidelines such as for caseloads.  In the event of a disagreement between the Executive and the Public Defender, the Public Defender could approach the Council which approves all departmental collective bargaining agreements; the Public Defender's non-at-will position has been structured to allow the Public Defender greater freedom to do so than would be true for other department directors.  The Council also has the ability to adopt labor policies[footnoteRef:3] to guide negotiations. [3:  See K.C.C. 3.16.015, defining labor policies as "general principles which work to implement the intent of this [labor and employee relations] chapter and guide negotiations for wages, benefits, working conditions and other terms of employment."] 


5. Advisory Board recommendation details – "The county executive shall appoint the county public defender from candidates recommended by the public defense advisory board under a process prescribed by ordinance."

The original proposed charter amendment specified that the board would recommend three candidates. Leaving such details to the implementing ordinance gives the process the flexibility to be modified over time, while still preserving the core effect of having the Executive's choices limited by advisory board recommendations.

6. Defender Qualification details – "Qualifications of the county public defender may be established by ordinance."

The original proposed charter amendment specified that the Public Defender must be 
admitted to practice law in Washington State and have ten years of criminal defense experience. Leaving such details to the implementing ordinance allows the qualifications to be modified over time as needed and appears reasonable.

7. Contracting for services – "Nothing in this Article 5 shall limit the ability of the county to contract with any person, organization, or government for services that could be provided by the department of public defense."

The "interim" ordinance that established the Department of Public Defense (Ordinance 17588) authorized the department to contract for outside services when the director deems it appropriate.  The proposed striker ensures that the career service requirements of the charter do not limit that authority.

If the charter amendment were to fail at the ballot, the terms of the "interim" ordinance are in effect unless the Council adopts an ordinance amending the "interim" legislation.

Proposed Ordinance 2013-0212, with the proposed striking amendment, has had legal review and is ready for action.

Implementing Ordinance to Charter Amendment (PO 2013-0242)

PO 2013-0242 is the implementing ordinance to the charter amendment that contains all of the details that the charter amendment authorizes the council to create by ordinance.  Subject to voter approval of the charter amendment, the implementing ordinance does the following (as reported in previous staff reports):

· Sets duties of the Public Defender
· Sets qualifications of the Public Defender
· Defines examples of what constitutes removal "for cause"
· Sets compensation for the Public Defender at the same level as the Prosecutor.
· Sets duties of the Public Defense Advisory Board
· Sets membership and selection process of the Public Defense Advisory Board.  
· Sets qualifications of the Public Defense Advisory Board.  

There is a proposed striking amendment, S2, that will be available at the June 27 COW meeting.

Timelines

[bookmark: _GoBack]In order to place a charter amendment on the November general election ballot, the Council must submit a request for a special election to the county Elections Director by August 6, 2013, the date of the primary (RCW 29A.04.330).  Charter amendment ordinances have an effective date ten days after enactment by the Council.  As presented in the June 5 staff report, July 10 is the last opportunity for a Wednesday COW meeting to vote a proposal out of committee that would provide the maximum amount of time for a non-emergency ordinance, including time for a one-week courtesy delay at Council.

There is no required timeline for passage of the implementing ordinance. Passage before the November election would inform the public about how the details of the charter amendment would be implemented.  Such an ordinance would need to be passed with an effective date that is contingent on passage of the charter amendment.

As mentioned above, a new proposed striking amendment to the implementing ordinance, S2, is being made available at the June 27 COW meeting. Staff will continue to refine the contents of the implementing ordinance with Council direction. 

Staff have been directed to create an e-mail address for a 60-day public comment period on the implementing ordinance.  The public will be able to visit a web page to view the draft implementing ordinance at:

www.kingcounty.gov/council/issues/publicdefense

The public will be able to email their comments on the implementing ordinance for 60 days to the following email address:

PDcomments@kingcounty.gov

ATTACHMENTS

1. Striking Amendment (S2) to PO 2013-0212
2. Title Amendment (T2) to PO 2013-0212
3. Proposed Ordinance 2013-0212 (Charter Amendment)
4. Striking Amendment (S1) to PO 2013-0242, as presented May 15
5. Proposed Ordinance 2013-0242 (Implementing Ordinance)
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