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STATE OF WASHINGTON

OFFICE OF PUBLIC DEFENSE

711 Capital Way South, Suite 106


PO Box 40957

Olympia, WA  98504-0957

DEATH PENALTY ASSISTANCE CENTER

INTERAGENCY CONTRACT
Between the
WASHINGTON STATE OFFICE OF PUBLIC DEFENSE
And
KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
This Contract is made and entered into by and between the state of Washington, Office of Public Defense, hereinafter referred to as the "OPD", and the below named county agency, hereinafter referred to as “CONTRACTOR.”

King County Department of Public Defense
401 5th Ave. Suite 550
Seattle, WA 98104
PURPOSE

The purpose of this contract is to continue the funding of the Washington Death Penalty Assistance Center (DPAC) that was established in 2001 pursuant to ESSB 6387.SL.  
SCOPE OF WORK

A. Exhibit A, attached hereto and incorporated by reference, contains the General Terms and Conditions governing work to be performed under this contract, the nature of the working relationship between the OPD and the CONTRACTOR, and specific obligations of both parties. 

B. The CONTRACTOR shall provide services and staff, and otherwise do all things necessary for or incidental to the performance of work, as set forth below:

1. Continue the Death Penalty Assistance Center (DPAC);

2.  Provide a sixty percent (60%) FTE director.  The director shall be a death penalty certified attorney with substantial death penalty defense experience;
3. Provide facitlites and support staff for the DPAC and director;
4. Provide technical case assistance for aggravated murder cases where the death penalty may be imposed;
5. Provide information on the practicalities of capital case defense, briefing on legal issues, mitigation investigation, expert consultants and witnesses;

6. Help with legal, ethical and strategic challenges that may arise for counsel in the course of defending a capital case;
7. Develop and coordinate education and training programs relating to effective representation of individual capital case defendants (Contractor may charge participants a reasonable fee for the training);
8. Provide a website with information on:
a. Center resources

b. Center contact information;
c. Future training events;

d. Current issues; and
e. Frequently asked questions about Washington’s death penalty statutes and court rule;

9. Respond to legislative and judicial requests for information or comments.  No funds under this contract may be expended for legislative advocacy or lobbying activities.

C. The CONTRACTOR shall produce the following written reports; 
1. Quarterly Reports due on the first day of March, June, September, and December that include information about training events, summary other activities, and new publications provided during the quarter.
2. Monthly reports listing the director’s time spent each day on DPAC activities and calculating the percerntage of time spent for the month on DPAC activities based on an 8-hour day (40-hour per week); with monthly time spent on DPAC activities being at least 60% of a standard 40-hour per week schedule.  This report shall be submitted with the monthly compensation invoice.


All written reports required under this contract must be delivered to OPD in accordance with the schedule above.

PERIOD OF PERFORMANCE

The period of performance under this contract will be from July 1, 2013, or date of execution, whichever is later, through June 30, 2016. 

COMPENSATION

Total compensation payable to CONTRACTOR for satisfactory performance of the work under this contract shall not exceed One Hundred Eighty-Nine Thousand Sixty Nine and 12/100 dollars ($189,069.12).  Compensation shall be paid in monthly installments of Seven Thousand Eight Hundred Seventy Seven and 88/100 dollars ($7,877.88).
BILLING PROCEDURES AND PAYMENT

OPD will pay CONTRACTOR upon acceptance of services provided and receipt of properly completed monthly invoices and monthly director time report, which shall be submitted to the OPD not more often than once a month.  
Payment shall be considered timely if made by the OPD within thirty (30) calendar days after receipt of properly completed invoices.  Payment shall be sent to the address designated by the CONTRACTOR.

The OPD may, in its sole discretion, terminate the contract or withhold payments claimed by the CONTRACTOR for services rendered if the CONTRACTOR fails to satisfactorily comply with any term or condition of this contract.  

No payments in advance or in anticipation of services or supplies to be provided under this contract shall be made by the OPD.

CONTRACT MANAGEMENT

The Contract Manager for each of the parties shall be the contact person for all communications and billings regarding the performance of this contract.

	CONTRACTOR Contract Manager 
	OPD Contract Manager 

	David Chapman

King County Department of Public Defense

401 5th Avenue, Suite 550

Seattle, WA 98104

Phone:  (206) 263-2174 

E-mail address: David.Chapman@kingcounty.gov


	Joanne Moore
Washington State Office of Public Defense
711 Capital Way So, Suite 106
Olympia, WA 98504-0957

Phone:  (360) 586-3164 

Fax:  (360) 586-8165
Email address:  joanne.moore@opd.wa.gov



ASSURANCES

OPD and the CONTRACTOR agree that all activity pursuant to this contract will be in accordance with all the applicable current federal, state and local laws, rules, and regulations.

ORDER OF PRECEDENCE

Each of the exhibits listed below is by this reference hereby incorporated into this contract.  In the event of an inconsistency in this contract, the inconsistency shall be resolved by giving precedence in the following order:

1. Applicable federal and state of Washington statutes and regulations

2. Special terms and conditions as contained in this basic contract instrument

3. Exhibit A – General Terms and Conditions

4. Any other provision, term or material incorporated herein by reference or otherwise incorporated

ENTIRE AGREEMENT

This contract, including referenced exhibits, represents all the terms and conditions agreed upon by the parties.  No other statements or representations, written or oral, shall be deemed a part hereof.  

CONFORMANCE

If any provision of this contract violates any statute or rule of law of the state of Washington, it is considered modified to conform to that statute or rule of law.

APPROVAL

This contract shall be subject to the written approval of the OPD'S authorized representative and shall not be binding until so approved.  The contract may be altered, amended, or waived only by a written amendment executed by both parties.

THIS CONTRACT is executed by the persons signing below, who warrant they have the authority to execute the contract.

	King County Department of Public Defense

	
	Washington State Office of Public Defense


	Signature
	
	Signature

	
	
	

	Title
	Date
	
	Title
	Date

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	The Defender Association

	
	
	
	

	Signature
	
	
	
	

	
	
	
	
	

	Title
	Date
	
	
	


EXHIBIT A - 

GENERAL TERMS AND CONDITIONS

DEFINITIONS

As used throughout this contract, the following terms shall have the meaning set forth below:

A. "OPD" shall mean the Office of Public Defense of the State of Washington, any division, section, office, unit or other entity of the OPD, or any of the officers or other officials lawfully representing that OPD.

B. "AGENT" shall mean the Director, and/or the delegate authorized in writing to act on the Director's behalf.

C. "CONTRACTOR" shall mean that firm, provider, organization, individual or other entity performing service(s) under this contract, and shall include all employees of the CONTRACTOR.

D. "SUBCONTRACTOR" shall mean one not in the employment of the CONTRACTOR, who is performing all or part of those services under this contract under a separate contract with the CONTRACTOR.  The terms "SUBCONTRACTOR" and "SUBCONTRACTORS" means SUBCONTRACTOR(s) in any tier.

ADVANCE PAYMENTS PROHIBITED

No payments in advance of or in anticipation of goods or services to be provided under this contract shall be made by the OPD.   

AMENDMENTS

This contract may be amended by mutual agreement of the parties.  Such amendments shall not be binding unless they are in writing and signed by personnel authorized to bind each of the parties.

AMERICANS WITH DISABILITIES ACT (ADA) OF 1990, PUBLIC LAW 101-336, also referred to as the "ADA" 28 CFR Part 35

The CONTRACTOR must comply with the ADA, which provides comprehensive civil rights protection to individuals with disabilities in the areas of employment, public accommodations, state and local government services, and telecommunications.

ASSIGNMENT

Neither this contract, nor any claim arising under this contract, shall be transferred or assigned by the CONTRACTOR without prior written consent of the OPD. 

ATTORNEYS’ FEES

In the event of litigation or other action brought to enforce contract terms, each party agrees to bear its own attorney fees and costs.
CONFIDENTIALITY/SAFEGUARDING OF INFORMATION

The CONTRACTOR shall not use or disclose any information concerning the OPD, or information that may be classified as confidential, for any purpose not directly connected with the administration of this contract, except with prior written consent of the OPD, or as may be required by law.  

DISPUTES

Mediation

Except as otherwise provided in this Contract, when a dispute arises between the parties and it cannot be resolved by direct negotiation, the parties agree to participate in mediation in good faith.  The mediator shall be chosen by agreement of the parties.  If the parties cannot agree on a mediator, the parties shall use a mediation service that selects the mediator for the parties.  The parties agree that mediation shall precede any action in a judicial or quasi-judicial tribunal. 

Nothing in this contract shall be construed to limit the parties’ choice of a mutually acceptable alternative resolution method in addition to the dispute resolution procedure outlined above.

GOVERNING LAW

This contract shall be construed and interpreted in accordance with the laws of the State of Washington, and the venue of any action brought hereunder shall be in the Superior Court for Thurston County. 

INDEMNIFICATION

CONTRACTOR shall defend, protect and save harmless the state of Washington, including all elected officials, public agencies and officers and employees thereof, from and against all claims, suits and actions, including all costs of defense, arising from any negligent act or omission of CONTRACTOR or any authorized subcontractor or any employee or agent of either in the performance of the Contract.

INDEPENDENT CAPACITY OF THE CONTRACTOR

The parties to this Contract, in the performance of it, will be acting in their individual capacities and not as agents, employees, partners, joint ventures or associates of one another.  The employees or agents of one party shall not be considered or construed to be employees or agents of the other party for ny purposes whatsoever.
The parties agree, as provided in Chapter 236 Laws of 2012, that CONTRACTOR and any employees of CONTRACTOR providing services under this Contract are not, as a result of providing services under this Contract, eligible for any public employee benefits including membership in any public employee retirement programs of the State of Washington.  PROVIDED THAT individuals recognized by the courts as class members in Dolan v King County, 172 Wash.2d.299 (2011, corrected 2012) are considered to be employees of King County for purposes of the Public Employee Retirement System (PERS).  The Dolan litigation remains pending on remand, and this agreement is based on the mutual understanding of the parties that pursuant to court order King County alone must enroll these individuals in PERS and pay all employer contributions to PERS, in accordance with Pierce County Superior Court Order Modifying Permanent Injunction no. 06-2-04611-6.  That mutual understanding is material to the terms of this agreement.
INDUSTRIAL INSURANCE COVERAGE

If required by law, CONTRACTOR shall provide or purchase industrial insurance coverage prior to performing work under this Contract.  OPD will not be responsible for payment of industrial insurance premiums or for any other claim or benefit for CONTRACTOR or any authorized subcontractor or employee of CONTRACTOR which might arise under the industrial insurance laws during the performance of duties and services under this Contract.  If the Department of Labor and Industries, upon audit, determine that industrial insurance payments are due and owing as a result of work performed under this Contract, those payments shall be made by CONTRACTOR; CONTRACTOR shall indemnify OPD and guarantee payment of such amounts.

LICENSING, ACCREDITATION AND REGISTRATION

The CONTRACTOR shall comply with all applicable local, state, and federal licensing, accreditation and registration requirements/standards, necessary for the performance of this contract.

LIMITATION OF AUTHORITY

Only the AGENT or AGENT’S delegate by writing (delegation to be made prior to action) shall have the express, implied, or apparent authority to alter, amend, modify, or waive any clause or condition of this contract.  Furthermore, any alteration, amendment, modification, or waiver or any clause or condition of this contract is not effective or binding unless made in writing and signed by the AGENT.

NONDISCRIMINATION 

During the performance of this Contract, the CONTRACTOR shall comply with all federal and state nondiscrimination laws, regulations and policies.  In the event of the CONTRACTOR’s noncompliance or refusal to comply with any nondiscrimination law, regulation or policy, this Contract may be rescinded, canceled or terminated in whole or in part, and the CONTRACTOR may be declared ineligible for further contracts with OPD.  The CONTRACTOR shall, however, be given a reasonable time in which to cure this noncompliance.  Any dispute may be resolved in accordance with the “Disputes” procedure set forth herein.

PRIVACY

CONTRACTOR agrees to implement physical, electronic and managerial safeguards to prevent unauthorized access to attorneys’ personal information.

PUBLICITY

The CONTRACTOR agrees to submit to the OPD all advertising and publicity matters relating to this contract wherein the OPD’S name is mentioned or language used from which the connection of the OPD’S name may, in the OPD’S judgment, be inferred or implied.  The CONTRACTOR agrees not to publish or use such advertising and publicity matters without the prior written consent of the OPD.

RECORDS MAINTENANCE

The CONTRACTOR shall maintain books, records, documents, data and other evidence relating to this contract and performance of the services described herein, including but not limited to accounting procedures and practices that sufficiently and properly reflect all direct and indirect costs of any nature expended in the performance of this contract.  

CONTRACTOR shall retain such records for a period of six years following the date of final payment.  At no additional cost, these records, including materials generated under the contract, shall be subject at all reasonable times to inspection, review or audit by the OPD, personnel duly authorized by the OPD, the Office of the State Auditor, and federal and state officials so authorized by law, regulation or agreement.

If any litigation, claim or audit is started before the expiration of the six (6) year period, the records shall be retained until all litigation, claims, or audit findings involving the records have been resolved.

RIGHT OF INSPECTION

The CONTRACTOR shall provide right of access to its facilities to the OPD, or any of its officers, or to any other authorized agent or official of the state of Washington or the federal government, at all reasonable times, in order to monitor and evaluate performance, compliance, and/or quality assurance under this contract.  

SAVINGS

In the event funding from state, federal or other sources is withdrawn, reduced or limited in any way after the effective date of this Contract and prior to normal completion, OPD may terminate the Contract.  OPD will in good faith provide as much notice as possible and will offer to renegotiate at OPD’s discretion under such new funding limitations and conditions.
Funding or obligation under this Contract beyond the current King County appropriation year is conditioned upon appropriation by the County Council of sufficient funds to support the activities described in the Contract.  Should such appropriation not be approved, this Contract will terminate at the close of the current King County appropriation year.  If this contract is so terminated, OPD shall be liable only for payment required under the terms of this Contract for services rendered or goods delivered prior to the effective date of termination.
SEVERABILITY

The provisions of this contract are intended to be severable.  If any term or provision is illegal or invalid for any reason whatsoever, such illegality or invalidity shall not affect the validity of the remainder of the contract.

SUBCONTRACTING

Neither the CONTRACTOR nor any SUBCONTRACTOR shall enter into subcontracts for any of the work contemplated under this contract without obtaining prior written approval of the OPD.  
TAXES

All payments accrued because of payroll taxes, unemployment contributions, any other taxes, insurance or other expenses for the CONTRACTOR or its staff shall be the sole responsibility of the CONTRACTOR. 

TERMINATION FOR CAUSE
This Contract may be terminated by either party upon ten (10) days written notice in the event the other party materially breaches any duty, obligation, or service required pursuant to this Contract.  If this Contract is so terminated, OPD shall be liable only for payment required under the terms of this Contract for services rendered or goods delivered prior to the effective date of termination.
TERMINATION FOR CONVENIENCE

This Contract may be terminated by either party without cause, by providing the other party thirty (90) days advance written notice of the termination.  If this Contract is so terminated, OPD shall be liable only for payment required under the terms of this Contract for services rendered or goods delivered prior to the effective date of termination.
TERMINATION PROCEDURES

1. Upon termination of this Contract, in addition to any other rights provided in this Contract, and except as otherwise directed by OPD, the CONTRACTOR shall:

a. Stop work under this Contract on the date and to the extent specified in the notices.  Said notice shall:

i. Authorize additional work on or direct reassignment of pending cases, and 

ii. Instruct the CONTRACTOR regarding any other requirements to complete services.

2. Complete performance of any part of this Contract that has not been terminated by OPD.

3. OPD may withhold from any amounts due the CONTRACTOR for such completed work or services such sum as OPD determines to be reasonably necessary to protect OPD against potential loss or liability.

4. The rights of and remedies available to OPD provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this Contract.

5. In the event of termination of this Contract, OPD reserves the right to require a bond to assure completion of the work by CONTRACTOR, pursuant to state law.

WAIVER

Waiver of any default or breach shall not be deemed a waiver of any subsequent default or breach.  Any waiver shall not be construed to be a modification of the terms of this contract unless stated to be such in writing and signed by authorized representative of the OPD.
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