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SUBJECT

This ordinance requires the Department of Public Defense to provide indigent individuals counsel for the purpose of clearing criminal records.

SUMMARY

Proposed Ordinance 2018-0412 would amend King County Code (KCC) Section 2.06.020 and require the Department of Public Defense to provide indigent individuals with criminal records from King County courts where the department of public defense practices public defense representation for the purposes of clearing criminal records. 

BACKGROUND 

A criminal record can impact a person’s ability to get work, housing, or participate in other activities which require a background check.  Courts and law enforcement agencies maintain records of those who are detained, arrested, charged and convicted of crimes. Individuals may apply to the Court where the conviction was issued to vacate their past conviction. The authority to seal or destroy records and to vacate convictions is established by laws enacted by the Legislature and by rules adopted by the Washington State Supreme Court[footnoteRef:1]  RCW 9.94A.640 (Attachment 2) and RCW 9.96.060 (Attachment 3) provide the requisite criteria to vacate many misdemeanors and felonies. For example, Under RCW 9.94A.640, someone may not have their conviction record cleared if:  [1:  Washington Courts, A Guide to Sealing and Destroying Court Records, Vacating Convictions, and Deleting Criminal History Records in Washington State (2018) ] 


(a) there are any criminal charges against the offender pending in any court of this state or another state, or in any federal court;
(b) the offense was a violent offense as defined in RCW 9.94A.030
(c) the offense was a crime against persons as defined in RCW 43.43.830
(d) the offender has been convicted of a new crime in this state, another state, or federal court since the date of the offender’s discharge under RCW 9.94.637

For the complete list of criteria see RCW 9.94A.640 (Attachment 2)

According to the Prosecuting Attorney’s Office (PAO), due to the increase in background checks and immigration issues within the community, both the Superior Court and District Court are seeing increased motions to vacate. These requests involve consultation with the PAO. The PAO notes that their office has been responding to these demands with existing resources (1 Deputy Prosecuting Attorney). Each request received by the PAO requires an in-depth review of all state and federal criminal history, a review of all conditions of sentence, and a review of other information provided by the defendant. 

The Department of Public Defense (DPD) provides legal representation to people who have been charged with a crime and cannot afford an attorney. Additionally, DPD represents youth, people facing civil commitment, people who could lose their children in a dependency petition. These clients are disproportionately persons of color. Currently, the Department of Public Defense does not consistently offer record clearing services to indigent clients. Generally, to the extent they have done this work, it has been at the initiative of individual lawyers representing their clients. Such services are not required to be provided under King County Code or state law.

The legal process for clearing criminal convictions can be complicated and burdensome for an individual to navigate without legal assistance. The prime sponsor of this legislation would like the Department of Public Defense to provide eligible, indigent individuals with legal representation for purposes of clearing criminal records. 


ANALYSIS

In order to provide record clearing services to eligible, indigent individuals, Proposed Ordinance 2018-0412 would amend King County Code (KCC) Section 2.06.020 and require the Department of Public Defense to provide indigent[footnoteRef:2] individuals with criminal records from King County courts where the department of public defense practices public defense representation for the purposes of clearing criminal records.[footnoteRef:3]  [2:  Indigent is defined under RCW 10.101. A person who is indigent: Receives public assistance; or is involuntarily committed to a public mental health facility; receives an annual income, after taxes, of 125 percent or less of the current federally established poverty guidelines; is unable to pay the anticipated cost of counsel fro the matter before the court because the available funds are insufficient to pay any amount for the retention of counsel. ]  [3:  The Department of Public Defense currently practices in King County Superior Court, some King County District Courts (Redmond, Seattle, and Kent; Seattle Municipal Court), and Seattle Municipal Court.  ] 


The proposed ordinance also specifies in line 73 to 75, that “when doing intake for an individual for any authorized representation, the department shall endeavor to assist eligible individuals with clearing prior criminal records.” 

The proposed ordinance defines “clearing criminal records” as “vacating, deleting, modifying or sealing of conviction records from King County courts where the department of public defense practices, or Washington state criminal history record information including nonconviction data as defined in RCW 10.97.030.” 

The ordinance requires DPD to offer these services by March 1, 2019, but allows DPD to begin offering these services earlier if it is ready to do so. 

While there appear to be some non-profits offering information or representation to indigent individuals in King County for purposes of record clearing, staff was not able to determine at this time the number of clients served by these organizations. 

Pilot planned for inclusion in Executive’s 2019-2020
According to Executive staff, the Executive’s proposed 2019-2020 budget will include a one time pilot for 1 additional TLT attorney and 1 new TLT paralegal in both the DPD and PAO budgets to address this work. This will be a one-time pilot in which PAO and DPD will collaboratively screen cases to proactively offer relief.. The pilot would include close monitoring to allow for assessment of program success and actual ongoing need.  

Potential impact of this change 
The Department of Public Defense does not know at this time the volume of work that the requirement in Proposed Ordinance 2018-0412 will generate because the number of eligible clients meeting the criteria in RCWs 9.94A.640 is not known. DPD plans to conduct this work out of the Director’s Office and expects to be able to update the Council on the amount of work generated in 3 to 6 months. As the ordinance imposes a permanent mandate in DPD, there may be an additional budget impact in both DPD and PAO.

AMENDMENT

None

ATTACHMENTS

1. Proposed Ordinance 2018-0412 
2. RCW 9.94A.640
3. RCW 9.96.060

INVITED

1. Anita Khandelwal, Director, Department of Public Defense 
2. Gail Stone, Law and Justice Policy Advisor, King County Executive Dow Constantine
3. Laura Petregal, Senior Deputy Prosecuting Attorney, King County Prosecuting Attorney’s Office
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