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Metropolitan King County Council
Growth Management and Unincorporated Areas Committee

Revised Staff Report As Reported Out Of Committee
	Agenda Item Nos.:
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	Megan Smith
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	Ordinance Nos:
	2004-0122.2 – Title 21A (Critical Areas)

2004-0123.2 – Title 9 (Storm Water)

2004-0124.2  - Title 16 (Clearing and Grading)
	Date:
	October 18, 2004


Proposed SUBSTITUTE ORDINANCES 2004-0122, 2004-0123, and 2004-0124 received A “DO pASS” RECOMMENDATION FROM THE GROWTH MANAGEMENT AND UNINCORPORATED AREAS COMMITTEE ON SEPTEMBER 28, 2004.
BACKGROUND
Elements of the critical areas Package   
The Critical Areas Package is comprised of three ordinances:

2004-0122 – Critical Areas Ordinance
2004-0123 – Stormwater Ordinances
2004-0124 – Clearing and Grading Ordinance
The ordinances would make amendments to three King County Code titles - 21A (zoning), 9 (stormwater management) and 16 (clearing and grading).  The following is a general summary of the purpose of these ordinances. 
STATE GROWTH MANAGEMENT ACT AND CRITICAL AREAS
The state Growth Management Act (GMA) requires local governments to adopt development regulations that protect critical areas. In doing so, local governments shall:

· include the Best Available Science (BAS) in developing policies and development regulations to protect the functions and values of critical areas, and 

· shall give special consideration to conservation or protection measures necessary to preserve or enhance anadromous fisheries.

Further description of “protection” is found in the Washington Administrative Code:

“Protection in this context is construed to mean measures designed to preserve the structure, values and functions of the natural environment or to safeguard the public from hazards to health and safety.” -- WAC 365-195-825

The BAS review and assessment carried out by King County for consideration of these ordinances is found in “Best Available Science Volume I -- A Review of Science Literature” and “Best Available Science Volume II -- Assessment of Proposed Ordinances” dated February 2004.
Categories of critical areas include both environmentally sensitive areas and hazardous areas. Below is a table summarizing categories of critical areas in the GMA, and the corresponding critical area categories in Proposed Substitute Ordinance 2004-0122.  

	GMA Critical Areas
	Corresponding CAO Categories

	Environmentally Sensitive Areas
	 

	Wetlands
	· Wetlands

	Fish and wildlife habitat conservation areas
	· Aquatic Areas (includes stream buffers)

· Wildlife Habitat Conservation Areas and Wildlife Habitat Networks

	Hazard Areas
	

	Areas with a critical recharging effect on aquifers used for groundwater
	· Critical Aquifer Recharge Areas (CARA)

	Frequently flooded areas
	· Flood Hazard Areas

· Channel Migration Zones

	Geologically hazardous areas
	· Coal mine hazard areas

· Erosion Hazard Areas

· Landslide Hazard Areas

· Steep slope hazard areas

· Seismic hazard areas

· Volcanic hazard areas


overview OF key Provisions in the executive proposal:  

Proposed Ordinance 2004-0122:  Zoning (Critical Areas) Code

· Adopts the 1997 state wetland classification system.
· Increases buffers for wetlands in rural areas.  
· Maintains existing wetland buffer widths in the urban area and adds a requirement for assessment and enhancement of degraded buffers.
· Adopts the state water typing system for streams and other water bodies and increases buffers in the rural area and in basins identified as “high” condition on the Basin Conditions Map attached to the ordinance.   
· Adds provisions for protection of wildlife habitat for species identified in the King County Comprehensive Plan.
· Adds standards for development activities in “critical aquifer recharge areas.” 
· Creates a new “Rural Stewardship Plan” provision that allows for some site specific application of wetland and aquatic area buffers. 
· Allows continued agricultural uses in buffers and allows expansion into previously cleared areas in accordance with an approved Farm Plan. 
Proposed Ordinance 2004-0123:  Stormwater Code

· Reduces the threshold for triggering drainage review from 5,000 square feet of impervious surfaces to 2,000 square feet.  
· Adds a new threshold requiring drainage review when there is 7,000 square feet or more of land disturbing activity. 
· Reduces the threshold for the amount of impervious surface requiring a flow control facility or best management practices (BMPs) from 5,000 square feet to 2,000 square feet. 
· Requires a flow control facility or BMPs for clearing or alteration of 35,000 square feet or more of pervious land surface.
· Applies flow control requirements for certain redevelopment projects to both new and replaced impervious surface.
· Limits impacting impervious surface on rural residential zoned properties to 10% of the parcel. 

· Excludes water line flushing, excessive lawn watering, residential car and boat washing, and dechlorinated swimming pool water from the list of allowable discharges to King County waters.

Proposed Ordinance 2004-0124:  Clearing and Grading Code
· Removes requirement for a clearing and grading permit for agricultural drainage maintenance, provided that maintenance is carried out in accordance with an approved farm plan. 
· Authorizes programmatic permits for any clearing or grading activity that are part of an ongoing program and have the same or similar identifiable impacts for each.
· Applies clearing limits of 35% to rural residential zoned lots. Clearing limits already existing in Bear, Issaquah, May and Soos creek basins and the Bear Creek and East Sammamish community plan areas.   
REVIEW BY GMUAC

The legislation was transmitted on March 4, 2004. Since March, GMUAC has had 21 meetings with a focus on review of the three ordinances in the CAO package.  Please see Attachment 1 for a topical summary by meeting date. The Committee heard testimony on the ordinances at 16 meetings. 

The Chair released a package of Striking Ordinances on September 17, 2004. These ordinances were reviewed in committee on September 21, 2004. The Committee considered the Striking Ordinances and additional amendments and took action on the ordinances on September 28, 2004. 

SUMMARY OF the SUBSTITUE ORDINANCES 

Below is a summary of both provisions that were retained largely as proposed along with new or amended provisions.  For a section-by-section summary of each ordinance, please see Attachments 2, 3, and 4. For a detailed summary of changes to the Executive Proposal, including a description of issues, amendments, and rationale, please see Attachments 5, 6, and 7. 
Proposed Ordinance 2004-0122:  Zoning (Critical Areas) Code

Key aspects of Proposed Ordinance 2004-0122 that were carried forward in the Substitute Ordinance include:
· Aquatic Area Classifications and Buffers:  Expands definition of aquatic areas to include streams, lakes, and saltwater shoreline. Increases buffer widths in urban basins designated as “high” condition and in the rural area. 

· Wetland Complexes:  Requires protection of connections between certain groups of wetlands in urban basins with healthy habitat and in the rural area. Helps to prevent isolation of wetlands and protect wetland habitat functions. 

· Urban Wetland Buffers:  Retains current minimum buffers with assessment and restoration as follows:

· Category I :
100 feet

· Category II:
50 feet 

· Category III:  
50 feet 

· Category IV: 
25 feet 

In some cases, the applicant can choose not to conduct the critical areas report and default to the following larger buffers: 

· Category I:
300 feet

· Category II:
100 feet 

· Category III:
  75 feet 

· Category IV:
  50 feet

· Wetland Mitigation Ratios: Retains the Executive’s recommendations for increased mitigation ratios along with provisions for reducing ratios based on hydrologic data and monitoring commitments.  

· Buffer Averaging:  Provides a tool for tailoring application of buffers to the conditions on a particular property. 

· Agriculture Provisions: Provisions place emphasis on meeting GMA goal of maintaining viable agriculture by allowing continued agricultural uses in critical areas and streamlining the permitting process for ditch maintenance. Farm Plans are used as tool to assess site specific conditions, including critical areas, and to apply Best Management Practices. 
· Standards for Geologic and Flood Hazards:  Supports continued use of standards with strong public safety focus. Brings King County’s Flood Hazard regulations into consistency with federal and state standards. 

Provisions of Proposed Ordinance 2004-0122 that were amended or added by GMUAC include:

Allowed Alterations Table (Section 132)
· Lake Development: Make construction on remaining lots around densely developed lakes an allowed alteration with conditions. Setbacks are tied to the category under the Shorelines Master Program. 

· Replacement of Structures in Wetland Buffers:  Clarify that this is allowed with conditions. 

· Removal of Vegetation for Fire Safety: Add line for this activity on the Allowed Alterations table. Include specific conditions for wildfire prevention wetland and aquatic areas. 

· Repair and Maintenance of Docks and Piers: Simplify conditions and reference Shoreline Master Program requirements. 

· Firewood: Delete one-cord limit on firewood gathering in wetland and stream buffers; allow with Rural Stewardship or Farm Plan.  

· Removal of Noxious and Invasive Plants: Clarify use of hand tools and that this activity can also be carried out in wetland and steam buffers in accordance with approved Farm Plan, Forest Management Plan, or Rural Stewardship Plan. 

· Herbicide Use:  Reference need for consistency with federal and state law in conditions. 

· Restoration:  Revise to enable community group to lead the project in consultation with public agency. Allow for restoration projects in buffers in accordance with Rural Stewardship, Forest Management, or Farm Plan. 

· Wildlife:  Clarify activities that can be carried out in wildlife habitat conservation areas and wildlife habitat networks.
· Rural Stewardship Plans (Section 134)

· Revise goals to focus on conditions and activities the county is trying to encourage. 
· Flesh out objectives rather than referring to prescriptions for buffers and clearing. 
· Retain ability use other flexibility tools like buffer averaging. 
· Simplify approach to determining wetland buffer functions (relay on classification using state system rather than establishing separate criteria).
· Make it possible to combine a Rural Stewardship Plan with Farm Plan or Forest Plan.

· Public Rules and Technical Assistance (Section 135)
· Direct DDES and DNRP to adopt public rules consistent with the following:

· The rules shall not compromise the King Conservation District’s mandate or standards for farm management planning.

· Technical assistance and resources shall be provided, including web-based information, instructional manuals, model plans, and classroom workshops.  

· As much as possible, technical assistance shall be provided at little or no cost. 

· DNRP will be the primary county agency contact.

· Add reporting requirements for DDES and DNRP.
· Basin and Shoreline Conditions Map (Section 136)

· Add a new section to clarify the purpose and use of the map.
· Add description of environmental features contained in “high,” “medium,” and “low” rated basins.
· Add criteria for saltwater habitat and update map based on this new criteria. 
· Alteration Exceptions (Section 137)

·   For development on public school sites purchased prior to the effective date of this ordinance, use the conditions applied to linear facilities.  
·   For development on public school sites purchased after the effective date of this ordinance, allow further alterations to Category III and IV wetlands, but not Category I and II wetlands. 
·   Move the small lakes criteria to permitted alterations table (i.e. allow lake development under conditions without going through an exceptions process). 
· Restructure to clarify that development standards can be modified if all reasonable use is denied.

· Critical Aquifer Recharge Areas (Section 174)

· On a site larger than 20 acres that is partially located within a CARA, allow approval of a development proposal that would otherwise be restricted if the applicant demonstrates that the development proposal will not cause significant adverse environmental impact to the CARA. 

· Allow more flexibility on approval of septic systems with approval by Dept. of Health. 

· Prohibit underground storage tanks in CARA Categories II and III on islands surrounded by saltwater.  (Note:  This change would not become effective until it receives required state approval). 

· Wetland Categories (Section 178)
Adopt 2004 DOE wetland rating system for Western Washington.
· Wetland Buffer Provision for Affordable Housing (Section 179)
Delete provision for significantly reduced buffers for certain types of affordable housing in recognition of existing flexibility tools for siting affordable housing, particularly attached dwellings. 

· Non-Urban Wetland Buffers (Section 179)

Implement buffers based on State DOE Wetland Buffer Option 3. Buffer widths are based on combination of classification, intensity of land use, and wetland functions for wildlife and water quality.  
The resulting buffers range as follows: 

· Category 1 and 2:
50 to 300 feet 

· Category 3:

40 to 150 feet

· Category 4:

25 to   50 feet 

Most rural residential development would fall in the middle of these ranges.  With a Rural Stewardship Plan, residential development would be given a low intensity rating, which results in lower buffers. Agriculture carried out in accordance with a Farm Plan would also be classified as a low intensity land use.

· Wetland Mitigation Ratios (Section 182)

· Adds a new section that requires DNRP to evaluate the state DOE wetland mitigation guidelines and their applicability to unincorporated King County, taking into account land use patterns, basin conditions, and consistency with GMA goals and requirements. 

· Requires transmittal of this evaluation and legislation updating mitigation requirements in consideration of the state Department of Ecology guidelines by June 1, 2005.  
· Effective Date (Section 225) 
· Set Effective Date of January 1, 2005.
Proposed Ordinance 2004-0123: Stormwater Management Code

Key aspects of Proposed Ordinance 2004-0123 that were carried forward in the Substitute Ordinance include:

· Non-conversion Forest Practices:  Creates a new “non-conversion” category for forest practices. Intent is to apply state Department of Natural Resources (WDNR) standards rather than rather than County development standards where there is long-term commitment to stay in forest use.
· Drainage Review Threshold: Reduces threshold for drainage review from 5,000 to 2,000 square feet of new and/redeveloped impervious surface. Intent of Executive proposal is to extend requirements to address drainage impacts to construction of most single family residence (already is required for large homes and subdivisions).
· Water Quality Best Management Practices - BMPs:  Extends application of water quality standards and limits on prohibited discharges to single family residential development.  Proposal has strong emphasis on education and voluntary compliance.
Provisions of Proposed Ordinance 2004-0123 that were amended or added by GMUAC include:

· Application of Stormwater Standards to Forest Roads (Section 1) 
For the purposes of applying stormwater standards, exclude certain forest practices, including the new “Class IVG” non-conversion permits from the definition of “development”. The effect is that King County Stormwater standards would not apply to roads constructed solely to serve a forest practice (WDNR standards would apply). 
· Thresholds and Requirements for Drainage Review (Sections 1 and 3) 

· Modify definitions of “drainage review” and “full drainage review” to better distinguish between “full,” “large,” “targeted,” and “small” project review.  
· Clarify circumstances under which each would apply.
· Emphasize application of drainage Best Management Practices. If projects qualify for small project review and carry out BMPs, they will be deemed to have met the drainage study requirements. 
· Drainage Review Requirements for Critical Areas (Section 2) 

Except for flood hazard areas, remove requirement that any development within a critical area requires drainage review.  
· 10% “Impacting Impervious Surface Limit (Sections 1 and 3) 

· Eliminate 10% impacting impervious surface limit.

· Retain requirements to address stormwater impacts through application of stormwater Best Management Practices and/or through construction of drainage facilities. 
· Water Quality Best Management Practices - BMPs (Section 7) 

· Clarify that BMPs are available to address water quality impacts from activities typically associated with single family residences. 

· Effective Date (Section 9) 
· Set Effective Date of January 1, 2005.
Proposed Ordinance 2004-0124: Clearing and Grading Code

Key aspects of Proposed Ordinance 2004-0124 that were carried forward in the Substitute Ordinance include:

· Programmatic Permits.  Creates a programmatic permit option for clearing or grading activities that are conducted as part of an ongoing program or cover multiple sites.  
· Significant Tree Retention in Urban Areas.  Adds provisions for the retention of significant trees throughout the Urban area. These standards are intended to replace the standards found in a Special District Overlay (SDO) currently in KCC 21A.30 that apply throughout much of the Urban area. 
Provisions of 2004-0124 that were amended or added by GMUAC include:

· Permit Exceptions Table (Section 3) 

The revisions to this table include:

· Removal of Vegetation for Fire Safety: No permit needed in most areas if carried out in accordance wildfire prevention BMPs. Also can carry out forest fire prevention in accordance with Rural or Forest Stewardship Plan. 

· Firewood Collection:  No permit needed in most areas if under 7,000 square feet of total clearing. Delete one-cord limit on firewood gathering in wetland and stream buffers; allow with Rural or Forest Stewardship Plan. Clarify definition of “personal use.” Clarify that removal of downed trees outside of critical area buffers does not require clearing and grading permit. 

· Removal of invasive plants: No permit needed in most areas if under 7,000 square feet.  In aquatic and wetland buffers, no permit needed if limited to hand removal or as part of carrying out a farm, rural stewardship, or forest management plan. 

· Restoration:  Revise to enable community group to lead the project in consultation with public agency. Allow for restoration projects with Rural and Forest Stewardship, or Farm Plan. 

· Conditions on Forest Practices: Revised to simply reference state law. 

· Conditions for Utility Work in Rights of Way (ROW): Conditions separated for work with ROW vs. outside of ROW. 

· Conditions for Critical Aquifer Recharge Areas:  Added column and conditions for CARAs.
· Programmatic Permits (Section 4)
Allow 5-year duration and 5-year renewal intervals for programmatic permits, rather than the Executive-proposed 2-year duration and renewal interval.   
· Forest Practices – 6 year Development Moratorium (Section 13) 

Amend to include exceptions to the six-year moratorium on the unharvested portion of a site where forest harvest on the rest of the site was carried out:

· Under a conversion option harvest plan;

· Under a new category called “IV-G non-conversion forest practice” which requires implementation of a forest management plan;

· Under a state approved class II, III, or IV-S forest practice that is consistent with a county approved forest management plan;

· Under a class I forest practice for purposes of pre-commercial thinning or pruning; or

· If the property owner was victim of trespass, timber theft, or fraud. 

· Rural Area Clearing Limits (Sections 14 and 15) 

· For individual lots:

· scale clearing limits to lots sizes:  

· For lots 1.25 acres or less: 50% of lot area provided that areas for access, utilities and on-site septic are not counted towards the clearing limit.

· For lots greater than 1.25 acres and up to 5 acres: 50% of lot area. 

· For any lot greater than 5 acres:  2.5 acres or 35% of lot area, whichever is greater.

· Grandfather areas legally cleared in prior years, even if area exceeds the applicable clearing limits.

· Eliminate requirement for notice on title for individual lots. 

· Ensure that landowners can remove invasive plants, prevent wildfires, cleanup downed trees after storms, and collect firewood in the area to remain forested. 
· Apply stricter clearing limit if need has been documented through basin-specific study (35% limit in Bear, Issaquah, and May Creek Basins.) 

· Allow tailoring of clearing limits through both Rural Stewardship Plan and Farm Plan. 

· For subdivisions: 

· 50% clearing limit when design incorporates habitat protection and provides a resource tract
· 35% clearing limit when no separate tract is provided    

· Significant Tree Retention in Urban Areas (Sections 16 and 19)
The current tree retention standards are reduced in some cases where the requirements for replacement plantings are at too high a density and result in a high rate of die-back.  
· Effective Date (Section 20)
· Set Effective Date of January 1, 2005.
AREAS NOTED FOR FURTHER AMENDMENTS  

On August 24th, GMUAC had a briefing and discussion focused on BAS for wetlands and new guidance from the Department of Ecology for wetland buffers and mitigation ratios. In GMUAC meetings on September 21st and 28th, the Chair noted the likelihood of further amendments to provisions for urban wetland buffers and wetland mitigation ratios in response the DOE guidance and BAS findings for wetlands.  
Based on amendments reviewed in full Council, a set of findings will be drafted to be added to Proposed Ordinance 2004-0122 before final consideration. 

ATTACHMENTS:  

1. Summary of Committee Review of Proposed Ordinances 2004-0122, 2004-0123, and 2004-0124 by date and topic

2. 2004-0122 Section Summary

3. 2004-0123 Section Summary

4. 2004-0124 Section Summary

5. 2004-0122 Revision Summary

6. 2004-0123 Revision Summary

7. 2004-0124 Revision Summary
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