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Metropolitan King County Council
Law and Justice Committee

STAFF REPORT
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	7
	Name:
	Melissa Bailey

	Proposed No.:
	2023-0275
	Date:
	January 24, 2024



SUBJECT

The proposed motion would acknowledge receipt of the report on the Department of Public Defense's assigned counsel hourly rates as required by the 2023-2024 Adopted Biennial Budget (Ordinance 19546, Section 17, Proviso P5). 

SUMMARY

The Department of Public Defense handles the majority of its case assignments with county employees; however, approximately 9 percent of case assignments go to the Assigned Counsel Panel. The panel is comprised of private attorneys who contract with the county to handle cases that DPD cannot take on due to a conflict of interest. 

According to the report, the hourly rates for assigned counsel were unchanged for over a decade until they were raised by 4.5 percent in 2022. The 2023-2024 Adopted Biennial Budget also included increases to the rates (3 percent in 2023 and 3 percent in 2024) as well as a proviso withholding $75,000 from the Office of Performance, Strategy, and Budget (PSB) until the Executive transmits a report that includes a market analysis of the assigned counsel rates, analysis to determine whether the county's rates impact the ability to attract qualified counsel, and a recommendation on whether any of the rates for outside counsel should be increased.  

The proposed motion would acknowledge receipt of the report on the assigned counsel hourly rates, which was transmitted by the Executive on July 31, 2023. The report appears to meet the proviso requirements. In short, it finds that King County's assigned counsel rates are lower than the rates of most other counties in the state and federal rates. Despite lower rates, qualified attorneys apply for and remain on King County’s Assigned Counsel Panel; however, data shows that it is becoming harder to assign felony cases because fewer attorneys are accepting them, and the report indicates that the lower-than-average hourly rates may be a factor in attorneys declining cases. The Executive has decided to increase the rates by 4 percent in 2024 (rather than 3 percent) to align with the bargained 4 percent general wage increase. PSB does not recommend increasing the rates further given constraints on the General Fund; however, the Executive has committed to reviewing the rates and considering increases as part of the ongoing budget process.  

BACKGROUND 

The Department of Public Defense (DPD) provides legal counsel and representation to indigent individuals in legal proceedings, including those in King County Superior and District Courts.[footnoteRef:1],[footnoteRef:2] DPD is led by the Public Defender, who reports to the Executive, and is divided into four divisions to prevent conflicts of interest.[footnoteRef:3] DPD handles the majority of its case assignments with county employees; however, approximately 9 percent of its case assignments go to the Assigned Counsel Panel.  [1:  DPD provides legal representation to adults and juveniles who have been charged with a crime and cannot afford an attorney, people facing civil commitment, and children and parents who could lose their children in a dependency action. DPD's duties are outlined in King County Charter 350.20.60 and King County Code 2.50.026.  ]  [2:  In addition to providing counsel to defendants in King County Superior and District Courts, DPD also provides public defense services to Seattle Municipal Court under contract with the City of Seattle.]  [3:  DPD's four divisions, which are staffed and housed separately, include: Society of Counsel Representing Accused Persons Division; Associated Counsel for the Accused Division; Northwest Defenders Division; and The Defender Association Division. ] 


Assigned Counsel Panel. Under the Rules of Professional Conduct, attorneys are prohibited from accepting cases that create conflicts of interest, and this prohibition extends to other attorneys and staff in the same organization.[footnoteRef:4] The Assigned Counsel Panel is comprised of private attorneys who contract with the county to handle cases that DPD cannot take on due to a conflict of interest.[footnoteRef:5] [4:  Washington State Bar Association Rules of Professional Conduct [LINK] and Washington State Supreme Court Rules of Professional Conduct [LINK]. The RPC state a concurrent conflict of interest exists if (1) the representation of one client will be directly adverse to another client; or (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.]  [5:  The Assigned Counsel Panel originally handed conflict cases and capacity cases. With the creation of capacity contracts in 2022 (to address an increased number of court filings), capacity cases are primarily handled through the capacity contracts and the Assigned Counsel Panel handles conflict cases. ] 


Assignments. Attorneys must apply to be considered for the Assigned Counsel Panel.[footnoteRef:6] If approved by DPD's Assigned Counsel Coordinator, the attorney acts as an independent contractor and may serve on one or more Practice Area Panels depending on the attorney's experience and DPD's need. Practice Areas include: [6:  King County Department of Public Defense Assigned Counsel Panel Application [LINK]] 

1. Adult Felony;
2. Adult Misdemeanor - King County District Court;
3. Adult Misdemeanor - Seattle Municipal Court;
4. Juvenile Defense (including Becca cases[footnoteRef:7]); [7:  DPD appoints attorneys to represent youth involved in certain types of petitions under the state Family Reconciliation Act (Chapter 13.32A RCW). These are known as Becca cases and include At-Risk Youth petitions, Children in Need of Services (CHINS) petitions, and truancy petitions which are under court’s jurisdiction and are in the contempt stage. Parents involved in CHINS cases may receive a public defender but must screen to see if they are eligible.] 

5. Family Defense; 
6. Involuntary Treatment Act (ITA); and
7. Civil Contempt of Court (both public and private).

Attorneys serving on the Assigned Counsel Panel are able to turn down case assignments; however, they must accept one case per year to remain an active panel member. DPD can end the relationship with an attorney at any time for any reason.  

Table 1 shows 2022 case assignments by Practice Area and breaks cases down by DPD attorneys and the Assigned Counsel Panel.  On average, about 91 percent of 22,175 total case assignments were handled by DPD staff and 9 percent were handled by the Assigned Counsel Panel. The Family Defense practice area, however, sent 27 percent of cases to assigned counsel.  According to executive staff, this is because the conflicts in this area of practice are particularly complicated. In these cases, the state is generally trying to terminate parental rights of one or both biological parents and each parent is entitled to representation as are any children. No one law firm can represent more than one of the parties. The conflict panel for these cases is created and maintained by the state Office of Public Defense (OPD). 

Table 1. 2022 Case Assignments by Practice Area 

	Practice Area 
	DPD Attorneys
	Assigned Counsel Panel
	Combined Total
	ACP %

	Felony
	5,279
	554
	5,833
	9%

	Seattle Municipal Court
	5,686
	188
	5,874
	3%

	ITA
	4,739
	371
	5,110
	7%

	Misdemeanor
	3,030
	457
	3,487
	13%

	Juvenile
	724
	82
	806
	10%

	Family Defense
	650
	245
	895
	27%

	Becca
	107
	15
	122
	12%

	Contempt of Court
	41
	7
	48
	15%

	TOTAL
	 20,256 
	1,919 
	 22,175
	9%



Rates. Prior to the creation of DPD, the county contracted with private nonprofit law firms for public defense services. Each nonprofit had its own Assigned Counsel Panel. The county eventually centralized the administration of these panels and adopted the highest hourly rate for each case type. When DPD was formed in 2013 (as a result of the Dolan decision), it continued using the same hourly rates. The rates were not increased until 2022.   

In 2022, the hourly rates for the Assigned Counsel Panel for all case types was increased by 4.5 percent.[footnoteRef:8] The 2023-2024 Adopted Biennial Budget included appropriation authority to support an additional increase for all case types of 3 percent in 2023 and 3 percent in 2024.[footnoteRef:9] Since the transmittal of this study, however, the Executive has decided to mirror the adopted Coalition Labor Agreement's general wage increase of 4 percent in 2024. Table 2 shows the hourly rate for each case type.[footnoteRef:10]  [8:  Ordinance 19479]  [9:  Ordinance 19546]  [10:  Ordinance 19489] 


Table 2. King County Assigned Counsel Hourly Rates

	Case Type
	2021-2022 Budget
	2022 3rd Omnibus 
	2023-2024 Budget 

	
	
	Aug-Dec 2022 4.5% GWI
	2023
3% GWI
	2024
4% GWI

	Aggravated Murder 
	$ 90
	$ 94
	$ 97 
	$101

	Class A Felony
	$ 75
	$ 78
	$ 81 
	$ 85

	Class B Life 
	$ 75
	$ 78
	$ 81
	$ 85

	Class B Felony
	$ 65
	$ 68
	$ 70
	$ 73

	Class C Felony 
	$ 60
	$ 63
	$ 65 
	$ 68

	Fugitive/Extradition 
	$ 75
	$ 78
	$ 81 
	$ 85

	Adult Misdemeanor (KC and SMC)
	$ 55
	$ 57
	$ 59 
	$ 62

	Juvenile Class A Felony
	$ 75
	$ 78
	$ 81 
	$ 85

	Juvenile Class B Felony
	$ 65
	$ 68
	$ 70 
	$ 73

	Juvenile Class C Felony
	$ 65
	$ 68
	$ 70 
	$ 73

	Juvenile Misdemeanor
	$ 55
	$ 57
	$ 59 
	$ 62

	Material Witness
	$ 50
	$ 52
	$ 54 
	$ 57

	Expedited Calendar
	$ 45
	$ 47
	$ 48 
	$ 50

	Family Defense - Dependency
	$ 50
	$ 52
	$ 54 
	$ 57

	Family Defense - Guardianship
	$ 55
	$ 57
	$ 59 
	$ 62

	Family Defense - Termination
	$ 55
	$ 57
	$ 59 
	$ 62

	Extended Foster Care
	$ 50
	$ 52
	$ 54 
	$ 57

	BECCA - ARY, CHINS, Truancy
	$ 65
	$ 68
	$ 70 
	$ 73

	Contempt of Court
	$ 50
	$ 52
	$ 54 
	 $ 57

	Involuntary Treatment Act
	$ 65
	$ 68
	$ 70 
	$ 73

	RALJ[footnoteRef:11] Appeal [11:  Rules for Appeal of Decisions of Courts of Limited Jurisdiction] 

	$ 45
	$ 47
	$ 48 
	$ 50




[bookmark: _Hlk156459714]Funding. In 2022, DPD spent $5.2 million on the Assigned Counsel Panel,[footnoteRef:12] which is primarily supported by the General Fund. As noted previously, Family Defense cases are paid directly by the state. Table 3 lists revenue sources for the Assigned Counsel Panel.  [12:  The 2023-2024 Adopted Biennial Budget includes $3.8 million for assigned counsel. DPD typically spends closer to $5 million a year on assigned counsel and uses salary savings due to vacancies to cover the difference.] 

Table 3.  Assigned Counsel Panel Revenue Sources in 2022

	Revenue Source
	Amount 
	Percent 

	General Fund 
	$3,608,047
	69%

	OPD – State Public Defense Improvement Fund[footnoteRef:13]  [13:  Chapter 10.101 RCW County and City Public Defense Improvement Funds [LINK]] 

	$1,292,406
	25%

	ITA – Behavioral Health Fund 
	$264,723
	5%

	Becca Funding
	$34,824
	1%

	TOTAL 
	$5,200,000
	100%



Proviso Requirement. In addition to appropriation authority to support increases in the Assigned Counsel Panel hourly rate, the 2023-2024 Adopted Biennial Budget also included the following proviso[footnoteRef:14] that withheld $75,000 from the Office of Performance, Strategy, and Budget (PSB): 	 [14:  Ordinance 19546, Section 17, Proviso P5] 


	Of this appropriation, $75,000 shall not be expended or encumbered until the executive transmits a report on the department of public defense's assigned counsel hourly rates and a motion that should acknowledge receipt of the report and a motion acknowledging receipt of the report is passed by the council. The motion should reference the subject matter, the proviso's ordinance number, ordinance section, and proviso number in both the title and body of the motion.
	The report shall include, but not be limited to, the following: 
	A. A market analysis of each of the assigned counsel hourly rates for 2023 and 2024 comparing the hourly rates paid by the department of public defense with the hourly rates paid by the state and other jurisdictions in Washington;  
	B. An analysis of whether the current rates paid to assigned counsel impact the ability of the department to attract qualified assigned counsel; and 
	C. Recommendations on whether any hourly rate for outside counsel should be increased.  
	The executive should electronically file the report and motion required by this proviso no later than July 31, 2023, with the clerk of the council, who shall retain an electronic copy and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the law, justice, health and human services committee or its successor.

ANALYSIS

Proposed Motion 2023-0275 would acknowledge receipt of the report on the Department of Public Defense's assigned counsel hourly rates, and approval of the motion would release the $75,000 in restricted appropriation authority in the budget for the Office of Performance, Strategy, and Budget. The report, which is Attachment A to the proposed motion, was transmitted by the Executive on July 31, 2023, and appears to address the requirements in Proviso P5. The proviso requirements are included below with key highlights from the report.  

A. A market analysis of each of the assigned counsel hourly rates for 2023 and 2024 comparing the hourly rates paid by the department of public defense with the hourly rates paid by the state and other jurisdictions in Washington.  

According to the report, King County's assigned counsel rates are generally lower than the rates paid by other counties in the state as well as rates paid by the state and federal government. They are also lower than DPD's rate for capacity contracts. 

Rates in other Washington Counties. The report provides a table comparing 2023 rates for counties in Washington that use assigned counsel (included below as Table 4).[footnoteRef:15] PSB notes that while the mix of hourly rates, maximum caps per case, and flat rates make it difficult to assess a market average for each case type, it appears that King County provides a lower rate than other counties. PSB’s analysis found that smaller counties with fewer cases generally pay higher rates. PSB did not look at 2024 rates, because they were not available for most counties when writing the proviso report.  [15:  Rates were self-reported by counties to the State Office of Public Defense and apply specifically to conflict counsel rates for attorneys who are appointed to cases on an as-needed and as-available basis. Information is only provided for rates PSB could independently verify.] 


Table 4. 2023 Assigned Counsel Rates by County and Case Type

	County
	Class A Felony
	Other Felonies
	District Court
	Juvenile 
Court
	ITA  
	RALJ Appeals

	King
	$81/hr
	$65-$81/hr
	$59/hr
	$59-81/hr
	$70/hr 
	$48/hr

	Chelan
	$110/hr
	$110/hr 
	$110/hr
	$110/hr
	$110/hr
	$110/hr

	Grant
	$95/hr
	$80/hr 
	- 
	$85/hr
	- 
	- 

	Kitsap
	$1,350/case


	$1,200/case plus
$300/trial day
	$285/case 
plus 
$300/trial day
	$260-500/case, $300/trial day 
	- 
	$45/hr,
$1,215 cap

	Pierce
	$90/hr
	$70/hr
	$60/hr
	$60-$80/hr
	$60/hr
	$70/hr

	San Juan 
	$1065/case plus $644/bench 
or $1024/jury trial day
	$1065/case plus $644/bench 
or $1024/jury trial day
	$807/case 
plus $404/bench
 or $807/jury trial day
	$1065/case 
plus 
$644/trial day
	$527/non-contested case, $1065/
contested case
	$468/case if attny argued case, 
$761 if new attny

	Skagit 
	$95/hr
	$90/hr
	$85/hr
	$90/hr
	$85/hr
	$85/hr

	Snohomish
	$150/hr
	$125-$135/hr
	$50/hr
	$65/hr
	- 
	$60/hr

	Spokane
	$1,400/case plus 
$70/hr for work > 20 hrs
	$1,400/case plus 
$200/trial day
	$1,000/case
	$750/case 
plus 
$200/trial day
	- 
	- 

	Thurston
	$90/hr
	$800/case plus  $600/trial day
	$65/hr
	$75-$90/hr
	$65/hr
	$65/hr

	Whatcom
	$87.50/hr
	$1,300/Class B $1,050/Class C
	$500/case
	$410-$875/case
	- 
	$1,0000/case

	Yakima 
	$100/hr
	$75/hr
	$75/hr
	$70-$95/hr
	$70-75/hr
	$75/hr


State Rate for Child Dependency Cases.  In 2023, the state Office of Civil Legal Aid provided an hourly rate of $125 per hour with a cap at $3,000. Attorneys only bill at the hourly rate if they have fewer than three cases, after that they negotiate a percentage contract that pays up to $158,000 to $168,480 per full-time equivalent position or FTE.[footnoteRef:16] This $125 per hour rate is for child representation cases and would compare to King County's rate of $54 per hour for Family Defense Dependency and $59 per hour for Family Defense Termination in 2023.  [16:  Office of Civil Legal Aid Child Representation Program [LINK]] 


Federal Rate. In 2023, the panel attorney rate for federal cases was $164 for non-capital work.[footnoteRef:17] [17:  United States Courts. Chapter 6, § 630: Compensation of Appointed Counsel in Capital Cases [LINK]] 


Capacity Contract Rates. In addition to the Assigned Counsel Panel, DPD contracts with 10 private attorneys or law offices to handle capacity cases. DPD uses these contracts to address an increased number of court filings in the county’s legal system beyond what DPD staff can legally handle.  Each of these capacity contracts provide an hourly rate between $100 and $150.[footnoteRef:18] According to executive staff, this higher rate accounts for the fact that all capacity contracts are for felony case types and attorneys with a capacity contract cannot decline a case assignment (unless they have a conflict of interest). Members of the Assigned Counsel Panel, however, can decline to take cases for any reason. [18:  Appendix A in the proviso report provides a summary of capacity contracts. ] 


B. An analysis of whether the current rates paid to assigned counsel impact the ability of the department to attract qualified assigned counsel. 

The report states that King County is able to attract and retain an adequate number of assigned counsel attorneys who meet basic qualifications required by DPD and the statewide Standards for Indigent Defense.[footnoteRef:19],[footnoteRef:20] It goes on to say, "that being minimally qualified…does not speak to whether an attorney is providing high quality and skilled critical legal representation for some of King County’s most vulnerable residents."  [19:  Appendix B of the proviso report lists the qualification requirements for assigned counsel. It also notes that DPD's Assigned Counsel Coordinator provides an ongoing review and performance evaluation of attorneys on the panel. ]  [20:  WSBA Standards for Indigent Defense, Revised September 1, 2021 [LINK]; State Supreme Court Standards for Indigent Defense (court rules CrR 3.1; CrRLJ 3.1; JuCR 9.2; and MPR 2.1).  ] 


When asked how "an adequate number" was determined, executive staff noted that "it cannot be determined prospectively because the number of cases that the King County Prosecuting Attorney's Office (PAO) will file and the number of attorneys DPD will be able to retain will always be unknown. It is also impossible to know the number of cases an individual Assigned Counsel Panel attorney may accept from DPD in a calendar year." Executive staff confirmed that "DPD does not have an adequate number of qualified assigned counsel to cover the gap between the number of cases PAO files and the number of cases DPD can ethically handle. This gap will likely continue to increase as the State Supreme Court considers new, lower caseload standards for public defense attorneys." 

The report states that approximately 60 attorneys are actively serving on the Assigned Counsel Panel, and about half accepted zero to five total felony cases in 2022. PSB found that it is becoming harder to assign felony cases given that fewer attorneys on the Assigned Counsel Panel are accepting them. Since the proviso report was transmitted, PSB has provided that the number of active attorneys on the adult felony Assigned Counsel Panel went from 44 in 2022 to 39 in 2023.  They note, however, that the adult felony Assigned Counsel Panel is fluid and attorneys are added and removed throughout the year. 

According to the report, "[i]t may be inferred from PSB’s analysis that the lower rates paid to assigned counsel are a factor in the ability of the DPD to attract qualified assigned counsel; however, without specific data about the reasons why, [it] is not possible to concretely determine if this is the case." The report notes there is limited data on this matter: "DPD does not survey attorneys on the Assigned Counsel Panel or attorneys who choose to depart from the Assigned Counsel Panel. As a result, no qualitative or quantitative evidence exists as to what factors attorneys consider when applying to the panel, declining cases while on the panel, remaining on the panel, or leaving the panel. The independent contractor relationship limits the ability to survey attorneys and compel them to respond."   

The report also suggests that the impact of the county's lower assigned counsel panel rates is compounded by the county's higher cost of living (23 percent higher than the state average according to the report). Additionally, DPD's capacity contracts (which are for felony case types) offer a higher rate, which the report says may impact the ability to attract lawyers to the Assigned Counsel Panel instead.   

C. Recommendations on whether any hourly rate for outside counsel should be increased.

The report notes that additional increases are not financially feasible at this time. It states, "Due to the constrained General Fund, the Office of Performance, Strategy, and Budget does not recommend pursuing an additional hourly rate increase for outside counsel at this time. The King County Executive has committed to reviewing the assigned council hourly rates and considering whether to propose an increase during the upcoming 2025 budget cycle." 

INVITED

· Dwight Dively, Director, Office of Performance, Strategy, and Budget 
· Anita Khandelwal, Director, Department of Public Defense

ATTACHMENTS

1. Proposed Motion 2023-0275 (and its attachment)
2. Transmittal Letter
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