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2004-0388 — Attachment B
Intergovernmental Land Transfer Agreement Between

King County and the City of Bellevue

Relating to the Ownership, Operation and Maintenance of Parks, 

Open Space, Recreation and Community Facilities

This Agreement is made and entered into this day by and between the City of Bellevue, hereinafter called "City", and King County, hereinafter called "County".
WHEREAS the City desires to own, operate, and maintain parks, open space, recreation and community facilities and programs and other municipal programs, facilities and property inside its boundaries; and

WHEREAS much of Coal Creek Park is within the City and all of Surrey Downs is within the City; and

WHEREAS the County does not have a sufficient, stable source of revenue to continue to manage and maintain its parks, open space, recreational and community facilities and programs at current levels; and

WHEREAS the County is legally restricted from converting many of these parks, open space, and recreational and community facilities from their current uses without expending funds to replace the converted facilities; and

WHEREAS given the legal restriction regarding conversion of the properties, the marketability of the properties is limited and, as a result, the cost of operating the facility is approximately equal to the value of the property to the County; and

WHEREAS the City, the County and others have executed a settlement agreement in the matter of Newport Yacht Club v. City of Bellevue, No. 03 2534 Z, which settlement agreement requires the County to convey Coal Creek Park and Surrey Downs to the City; and

WHEREAS the City has had a policy of making park and recreational opportunities available to all interested persons regardless of income through scholarships and other programs, and has expressed a willingness to continue that policy in order to assist citizens who might not otherwise be able to participate in those programs, and 

WHEREAS it is in the best interest of the public that the City and the County take those actions necessary to meet those desires and to cooperate in any transition to insure a smooth transition and avoid service disruption;

NOW, THEREFORE, in consideration of the mutual promises contained herein and other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the City and the County agree as follows:

1. Conveyance of Title

1.1.On or before November 15, 2004, King County shall convey to the City by bargain and sale deed all its ownership interest, and/or, when possible, by assignment, any leasehold interest or shared use responsibility, in the following listed site(s), which are described more fully in Exhibit A and legally described in Exhibit B (the "Property"), each of which is attached hereto and made a part of this Agreement:  


Coal Creek Park

Surrey Downs

1.2 All deeds shall also contain the following specific covenants pertaining to use, which covenants shall run with the land for the benefit of the County and the County land that makes up its public park, recreation and open space system.  The County and the City agree that the County shall have standing to enforce these covenants, which shall be set forth as follows:

“The City, as required by RCW 36.89.050, covenants that the Property shall be continued to be used for public open space, park, recreation and community facility purposes, which means any park, recreational, green belt, arboretum, multi-purpose community center, museum, zoo, aquarium, auditorium, exhibition, athletic, historic, scenic, viewpoint, aesthetic, ornamental, natural resource preservation, administrative, legislative, judicial, public health, public safety, adult and juvenile detention, fire, police, public hall, auditoria, library, museum, teaching, practice or exhibition of arts and crafts, or educational purposes, or that other equivalent facilities within the County shall be conveyed to the County in exchange therefore." 

"The City covenants that with regard to the portion of the Property that is Coal Creek Park it shall abide by and enforce all terms, conditions and restrictions in King County Resolution 34571, including that the City covenants that the Property will continue to be used for the purposes contemplated by Resolution 34571, that the Property shall not be transferred or conveyed except by agreement providing that such lands shall continue to be used for the purposes contemplated by Resolution 34571, and that the Property shall not be converted to a different use unless other equivalent lands and facilities within the County or City shall be received in exchange therefore." 

"The City covenants that with regard to the portion of the Property that is Coal Creek Park it will not limit or restrict access to and use of the Property by non-City residents in any way that does not also apply to city residents.  The City covenants that if differential fees for non-city residents are imposed, they will be reasonably related to the cost borne by city taxpayers to maintain, improve or operate the Property for parks and recreation purposes.”

"The City covenants that it shall not use the portion of the Property that is Coal Creek Park in a manner that would cause the interest on County bonds related to the Property to no longer be exempt from federal income taxation."

"The City covenants that it shall place the preceding covenants in any deed transferring the Property or a portion of the Property for public open space, park, recreation or community facility purposes." 

1.3
The conveyance of the Property referenced in paragraph 1.1 is contingent on the County dividing a portion of the Property that is Coal Creek Park from adjacent lands owned by the County through a municipal subdivision, boundary line adjustment, or other appropriate procedure and completing any survey required to support such division.  If this contingency is not satisfied by the time for conveyance called for in Section 1.1, conveyance will be postponed until the contingency is satisfied.  The County shall make its best efforts to obtain the division required by this section in a timely manner.

1.4
When conveying the Property by deed as referenced in paragraph 1.1, the County and the City shall contemporaneously execute a rent-free lease for the District Court Facility located on Surrey Downs, including parking rights, that will terminate on December 31, 2006..
1.5
When conveying the Property by deed as referenced in paragraph 1.1, the City will succeed to all the rights and obligations of the County contained in a lease between the County and Surrey Downs Children’s Center (“Children’s Center”).  The Children’s Center will be required to release the County from any obligations under said lease and to attorn to the city. 

1.6
When the portion of the Property that is Surrey Downs is conveyed, the lease in favor of the City that is currently in place for a portion of Surrey Downs shall terminate and the parties shall have no further rights or obligations thereunder.

1.7
In conveying the Property by deed as referenced in paragraph 1.1, the County shall reserve easements for all County-owned utilities or other facilities currently located within the Property or currently planned for the Property, and for all easements previously granted to the County that were lost through merger when the County acquired the Property.  Such easements will include rights of access to all such facilities.  The County will notify the City of the easements it intends to reserve under this provision prior to the conveyance called for by paragraph 1.1 of this Agreement. 

2.
Existing Restrictions, Agreements, Contracts or Permits


2.1
The City shall abide by and enforce all terms, conditions, reservations, restrictions and covenants of title at the time of conveyance and/or in the deed of conveyance, which encumbrances will be identified in the deed or as exceptions identified in the preliminary commitment for title insurance.  The final identification of these encumbrances, along with the final verification of the legal description of the Property, is dependent on a review of the preliminary commitment for title insurance for the Property.  The County will notify the City of the final list of encumbrances and the final legal description under this provision prior to the conveyance called for by paragraph 1.1 of this Agreement.
2.2
The City and the County acknowledge and agree that the Property is currently subject to the special use permits identified in Exhibit C, attached hereto and made a part of this Agreement.  The County has no obligation to take any action with regard to the special use permits or any improvements related to the special use permits.  Effective as of the date the Property is conveyed to the City, the special use permits will automatically terminate and the City will be entitled enter into new agreements with the permittees, and will be entitled to any revenue derived therefrom.  Upon termination of the permits the County shall have no further rights, privileges or obligations of any kind concerning the special use permits or any improvements related to the special use permits.

3.
 Taxes and Utility Charges
3.1 The County shall pay any property taxes, if any are due or owing up until the time of conveyance or transfer. The County shall also pay any utility charges if any are due or owing, until the time of conveyance or transfer.  

4.
Condition of Premises and Responsibility for Operations, Maintenance, Repairs, Improvements, Recreation Services and other Governmental services.

4.1
The City has inspected and knows the condition of the Property and agrees to accept the Property in AS IS condition, and to assume full and complete responsibility for all operations, maintenance, repairs, improvements of, and provision of recreational services or other governmental services at the Property.

4.2
King County does not make and specifically disclaims any warranties, express or implied, including any warranty of merchantability or fitness for a particular purpose, with respect to the Property, and no official, employee, representative or agent of King County is authorized otherwise.  

4.3
The City acknowledges and agrees that except as indicated in section 5 for the portion of the Property that is Surrey Downs, and except as indicated in section 7 for the portion of the Property that is Coal Creek Park, the County shall have no liability for, and that the City shall release and have no recourse against the County for, any defect or deficiency of any kind whatsoever in the Property without regard to whether such defect or deficiency was known or discoverable by the City or the County.  This release in this paragraph applies only to the potential liability of the County to the City.

5.
Environmental Liability With Regard to Surrey Downs

Environmental liability terms with regard to the portion of the Property that is Surrey Downs shall be as follows:

5.1  "Hazardous Materials" as used herein shall mean any hazardous, dangerous or toxic wastes, materials, or substances as defined in state or federal statutes or regulations as currently adopted or hereafter amended.

5.2
Nothing in this agreement shall be deemed to waive any statutory claim for contribution that the City might have against the County under federal or state environmental statutes that arises from hazardous materials deposited or released on the Property by the County during the County's period of ownership.  The City may not, however, assert such a claim to the extent that the City exacerbates the cost of remediation upon which a statutory claim for contribution is based as a result of the City performing construction activities on the Property, changing the configuration of the Property, or changing the use of the Property.

5.3
If the City discovers the presence of hazardous materials at levels that could give rise to a statutory claim for contribution against the County it shall immediately notify the County in writing.  Such notice shall in no event be provided more than 30 days after discovery.  The parties shall make their best efforts to reach agreement as to which party is responsible for remediation under the terms of this Agreement prior to undertaking any remediation.  The parties acknowledge that if hazardous materials on the Property pose an imminent threat to human health or the environment, emergency response may be required before the parties can agree on the responsibility for remediation.

5.4  
In no event shall the County be responsible for any costs of remediation that exceed the minimum necessary to satisfy the state or federal agency with jurisdiction over the remediation.

6.
Indemnification and Hold Harmless with Regard to Surrey Downs


6.1
King County shall protect, indemnify and hold harmless the City and its elected officials, officers, agents or employees, or any of them, from and against any and all claims, actions, suits, liabilities, losses, costs, expenses or damages of any nature whatsoever, (i) which are caused by or result from a negligent action or omission of King County, its officers, agents and employees in performing its obligations pursuant to this Agreement, and/or (ii) arising from those occurrences related to the Property that occurred prior to the effective date of conveyance of the Property to the City, except to the extent that the occurrence is caused by or results from a negligent act or omission of the City, its officers, agents and employees occurring prior to the effective date of conveyance of the Property to the City, and except to the extent that indemnifying or holding the City harmless would be limited by Section 5 of this Agreement.   In the event that any suit based upon such claims, actions, suits, liabilities, losses, costs, expenses or damages is brought against the City or the City and King County, King County shall defend the same at its sole cost and expense and, if final judgment be rendered against the City and its elected officials, officers, agents and employees or jointly against the City and King County and their respective elected officials, officers, agents and employees, King County shall satisfy the same.


6.2
In executing this Agreement, the County does not assume liability or responsibility for or in any way release the City from any liability or responsibility which arises in whole or in part from the existence or effect of City ordinances, rules or regulations. If any cause, claim, suit, action or administrative proceeding is commenced in which the enforceability and/or validity of any such City ordinance, rule or regulation is at issue, the City shall defend the same at its sole expense and if judgment is entered or damages are awarded against the City, the County or both, the City shall satisfy the same, including all chargeable costs and attorney's fees.


6.3
The City shall protect, indemnify and hold harmless King County and its elected officials, officers, agents and employees, or any of them, from and against any and all claims, actions, suits, liabilities, losses, costs, expenses or damages of any nature whatsoever, (i)  which are caused by or result from a negligent act or omission of the City, its officers, agents and employees in performing its obligations pursuant to this Agreement, and/or (ii) arising from those occurrences related to the Property that occurred on or after the effective date of conveyance of the Property to the City, except to the extent that the occurrence is caused by or results from a negligent act or omission of King County, its officers, agents and employees occurring on or after the effective date of conveyance of the Property to the City, and except to the extent that indemnifying or holding the County harmless would be limited by Section 5 of this Agreement.  In the event that any suit based upon such claims, actions, losses, costs, expenses or damages is brought against King County or King County and the City, the City shall defend the same at its sole cost and expense and, if final judgment be rendered against King County and its officers, agents and employees or jointly against King County and the City and their respective officers, agents and employees, the City shall satisfy the same.  Further, if an occurrence is subject to the terms of the lease required by Section 1.4 of this Agreement, the indemnity and hold harmless terms of the lease shall control.  

6.4
Each Party to this Agreement shall immediately notify the other of any and all claims, actions, losses or damages that arise or are brought against that Party relating to or pertaining to the Property.


6.5
Each party agrees that its obligations under this paragraph extend to any claim, demand, and/or cause of action brought by or on behalf of any employees, or agents. For this purpose, each party, by mutual negotiation, hereby waives, with respect to the other party only, any immunity that would otherwise be available against such claims under the Industrial Insurance provisions of Title 51 RCW, but only to the extent necessary to indemnify the other party.


6.6 The terms of these indemnity provisions, as well as the terms of the environmental liability section shall survive the closing of the property transfer and the termination of this agreement.

7.
Environmental Liability, Indemnification and Hold Harmless with regard to Coal Creek Park

Environmental liability, indemnification and hold harmless terms with regard to the portion of the Property that is Coal Creek Park shall be as follows:
The City shall defend, indemnify and hold harmless the County from and against any and all third party claims, demand, actions, suits, judgments, losses, damages, costs or expenses, including without limitation reasonable attorney fees and costs which concern refer, relate to or arise from Coal Creek Park and which first arise on or after the date title to Coal Creek Park is transferred to the City.  The County shall defend, indemnify and hold harmless the City from and against any and all third party claims, demands, actions, suits judgments, losses, damages, costs or expenses including without limitation reasonable attorney fees and costs which concern, refer, relate to or arise from Coal Creek Park and which first arise before the date title to Coal Creek Park is transferred to the City.

8.
Audits and Inspections

8.1
Until December 31, 2008, any of either party’s records related to any matters covered by this Intergovernmental Agreement not otherwise privileged shall be subject to inspection, review, and/or audit by either party at the requesting party's sole expense. Such records shall be made available for inspection during regular business hours within a reasonable time of the request.  

9.
Waiver and Amendments


9.1
Waiver of any breach of any term or condition of this Agreement shall not be deemed a waiver of any prior or subsequent breach.  No term or condition shall be waived, modified or deleted except by an instrument, in writing, signed by the parties hereto.


10.
Entire Agreement and Modifications


10.1
This Intergovernmental Agreement and its Exhibits sets forth the entire agreement between the parties with respect to the subject matter hereof.  Any amendment or modification of the terms of this Agreement must be made in writing, signed by both parties, and attached hereto.

11.
Duration and Authority

11.1This agreement shall be effective upon signature by the authorized signatories of, and authorization by the legislative bodies of both parties.  The terms, covenants, representations and warranties contained herein shall not merge in the deed of conveyance, but shall survive the conveyance and shall continue in force unless both parties mutually consent in writing to termination.

12.  Notice

12.1
Any notice provided for herein shall be sent to the respective parties at:

King County




City of Bellevue

Ron Sims




Steve Sarkozy

IN WITNESS WHEREOF, the parties have executed this Agreement.

King County





City of Bellevue

___________________________


____________________________

King County Executive



City Manager

___________________________


_____________________________

Date






Date

Approved as to Form:




Approved as to Form:

___________________________


______________________________

King County





City Attorney

Deputy Prosecuting Attorney


____________________________


______________________________

Date






Date

STATE OF WASHINGTON)





) SS

COUNTY OF KING

)

On this ___________ day of __________________________, 2004, before me, the undersigned, a Notary Public in and for the State of Washington, duly commissioned and sworn personally appeared, to me known to be the individual described in and who executed the forgoing instrument, and acknowledged to me that ______ signed and sealed the said instrument as ______ free and voluntary act and deed for the uses and purposed therein mentioned.

WITNESS my hand and official seal hereto affixed the day and year in this certificate above written.

Notary Public in and for the

 State of Washington, residing

at ______________________________











City and State

My appointment expires ____________

STATE OF WASHINGTON)





) SS

COUNTY OF KING

)

On this ___________ day of __________________________, 2004, before me, the undersigned, a Notary Public in and for the State of Washington, duly commissioned and sworn personally appeared, to me known to be the individual described in and who executed the forgoing instrument, and acknowledged to me that ______ signed and sealed the said instrument as ______ free and voluntary act and deed for the uses and purposed therein mentioned.

WITNESS my hand and official seal hereto affixed the day and year in this certificate above written.

Notary Public in and for the

 State of Washington, residing

at ______________________________











City and State

My appointment expires ____________

EXHIBIT A

King County PropertyTransferring to the City of Bellevue

Name of Facility:


Coal Creek Park

Surrey Downs

EXHIBIT B

Legal Descriptions

EXHIBIT C

Special Use Permits
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