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Metropolitan King County Council
Local Services, Regional Roads and Bridges Committee

STAFF REPORT

	Agenda Item:
	8
	Name:
	April Sanders

	Proposed No.:
	2019-0386
	Date:
	October 14, 2019



SUBJECT

Proposed Ordinance 2019-0386 would approve an application for renewal of a franchise with Puget Sound Energy, Inc., for use of the road rights-of-way in unincorporated King County for the construction and maintenance of electric power facilities. 

SUMMARY

King County Code 6.27 requires corporations to obtain a franchise for the use of ROW by submitting an application to the Facilities Management Division and receiving approval from the Council. Each applicant pays a franchise application fee and reimburses the costs incurred by the County for reviewing and processing.

Puget Sound Energy’s (PSE) previous franchise agreement expired in 2004 and they submitted an application for renewal in 2007. Executive staff indicate that funding and staffing levels were previously insufficient to focus on addressing expired and expiring franchise agreements, but that there are new efforts to begin work on franchise agreement negotiations. PSE and the County have been in active negotiations for the past two years to reach the proposed non-exclusive Franchise Agreement included as Attachment A to this proposed ordinance.

The duration of the Agreement would be ten years, with various opportunities for amendments[footnoteRef:1] throughout the life of the Agreement as well as the option for the Facilities Management Division to grant an extension for up to an additional fifteen years. [1:  The Council would need to approve amendments to the Agreement with certain exceptions, which are described later in this staff report.] 


BACKGROUND 

King County has the authority through Revised Code of Washington (RCW) 36.55.010 to grant franchises for the use of the right-of-way (ROW) of county roads for the construction and maintenance of utilities, including gas pipes, electric light lines, sewers and other facilities.[footnoteRef:2] King County is also authorized to grant and develop terms and conditions for the construction, maintenance and operation of electrical lines for the transmission of electrical power upon, over, and along public roadways.[footnoteRef:3] [2:  https://app.leg.wa.gov/RCW/default.aspx?cite=36.55.010]  [3:  RCW 80.32.010] 


King County Code (KCC) 6.27, as amended in 2016 through Ordinance 18403, requires private or municipal corporations to obtain a franchise for the use of the ROW, which must be consistent with the specific criteria laid out in that section of code. The application must be submitted to and negotiated with the Facilities Management Division (FMD) and approved by the Council.

KCC 4A.675, together with KCC 6.27.054, sets forth fees and charges to be paid for by the franchise applicant. These fees include: 

1. A franchise application fee of $2,500;
2. An advertising fee, which includes the full advertising costs associated with the application; and
3. A surcharge to recover the actual costs incurred by the County in reviewing and processing an application.

The fees described above include only those related to the franchise application. Throughout the life of the agreement, additional fees may be charged, including for permit applications for work in the ROW.

Ordinance 18403 also added a section to KCC requiring franchise agreements to include a requirement that the grantee of the franchise provide the County “reasonable compensation in return for the right to use the ROW for the purposes of constructing, operating, maintaining and repairing utility facilities”. 

On January 25, 2018, King County filed an action for declaratory relief in King County Superior Court against various water and sewer districts in King County in regards to the legality of this provision. On June 22, 2018 the parties filed cross-motions for summary judgement on their claims for declaratory relief. On September 4, 2018, Superior Court Judge Samuel Chung ruled in favor of the water and sewer districts and dismissed King County’s complaint with prejudice. King County appealed to the Washington state Supreme Court on September 24, 2018; the appeal was granted. Oral arguments were heard in the Supreme Court on September 17, 2019. This matter is under consideration and the opinion is pending. 

At this time, the County has seventy-eight current franchise agreements and seventy-three that have expired. Executive staff indicate that funding and staffing levels were previously insufficient to focus on addressing expired and expiring franchise agreements, but that there are new efforts to begin work on franchise agreement negotiations.

The previous Puget Sound Energy (PSE) Franchise Agreement expired October 13, 2004 and PSE submitted an application in 2007 to renew the Franchise Agreement (Agreement). Executive staff indicate that FMD and PSE have been in active negotiations over the past two years and that the negotiators sought to make the agreement more readable and clearer to follow than in the past.

ANALYSIS

The proposed Agreement approves PSE’s application to renew a nonexclusive franchise agreement in order to use ROW in unincorporated King County for the construction and maintenance of their electric power facilities. The Agreement would last ten years from the date it is effectuated, with an option for the FMD Director to approve an extension for up to fifteen additional years. 

Per KCC 4A.675 and KCC 6.27.054, PSE was required to pay a franchise application fee and reimburse the County for the actual costs incurred in reviewing and processing the application. The table below outlines these costs:

Table 1. PSE Fees and Reimbursements to the County
	Category
	Cost

	Franchise Application Fee
	$1,400[footnoteRef:4] [4:  Note that the current franchise application fee is $2,500. However, at the time the initial application was submitted, the fee was $1,400.] 


	Actual Costs Incurred in Reviewing and Processing
FMD negotiation, review, and processing

PAO review and GIS mapping
	
$45,858

$79,992



The proposed Agreement could be transferred to another entity if PSE chooses to do so, which would require approval of the County Council. Note that Section 22 of the Agreement proposes that the “consent [of the County Council] may not be unreasonably withheld or delayed”.

Franchise Compensation

Given the ongoing litigation surrounding franchise compensation, the Executive’s Office in their negotiations have included a re-opener clause to maintain the ability to negotiate franchise compensation depending on the results of the litigation. This is reflected in Section 15 of the proposed Agreement. To amend the Agreement to include franchise compensation in the future, the County would provide notice to PSE to begin negotiations.

Work in the ROW

Under the terms of the proposed Agreement, PSE would still be required to receive ROW construction permits from the Real Estate Services Section (RES) and would have to restore the ROW to at least its previous condition. The exception to this is for emergency work, where PSE or the County could take corrective actions without a permit to correct a situation posing immediate danger.

Amendments and Modifications 

Amendments to the Agreement
[bookmark: _GoBack]Amendments to the Franchise would be able to occur under the terms of the proposed Agreement. Amendments for the duration of the Franchise would require agreement by both PSE and King County, with approval by the Council. The following exceptions are amendments that would not require Council approval:

· The Director of FMD could extend the term of the Agreement for up to fifteen years past the original expiration date;
· PSE and the County could amend the Roadside Management Program as needed;
· The County could exercise current or future authority to receive compensation for the use of County ROW by notifying PSE. Negotiations on an amendment to the Agreement would begin within thirty days of that notice;
· The County Risk Manager could amend the “Insurance” section of the proposed Agreement at every amendment or at the end of every five years of the Agreement;
· Incorporation, annexation, or vacation as described below[footnoteRef:5]. [5:  Note that incorporation, annexation, and road vacation require separate actions of the Council. However, these actions would trigger an amendment to the Franchise Agreement on which Council would not be required to act.] 


Incorporation or Annexation
If any portion of the ROW is incorporated or annexed into a city during the term of the Agreement, the Franchise would terminate in the portions of the ROW subject to incorporation or annexation. 

Road Vacation
The proposed Agreement would retain the Council’s right to vacate roadway, which removes the public interest in a ROW and relinquishes the property to adjacent property owners. KCC 14.40 lays out the requirements and processes for road vacations.  According to that section of Code, roads are vacated when property owners of a majority of the frontage of a ROW file a petition to vacate to the clerk of the Council. After review and a public hearing by the County Road Engineer and Hearing Examiner respectively, the County Council may choose to pass an ordinance vacating the roadway.

Section 21.2 of the proposed Agreement would require the County to notify PSE at least sixty days prior to final action on the vacation. If PSE would like the County to retain a utility easement in the vacated ROW, they would be able to then make that request to the County.

If no utility easement is retained, the Franchise would terminate in the vacated portions of the roadway.

Dispute Resolution 

In the case of disputes that may arise throughout the duration of the proposed Agreement, Section 25.3 would set up a dispute resolution process wherein PSE and the County would be required to meet within thirty days to make a “good faith effort” to achieve resolution. If resolution is not reached, PSE and the County would enter into mediation at their own expense. If resolution is still not reached, PSE or the County could either follow default procedures or seek other remedies laid out in statute.

Holdover Period
Section 3.3-4 would provide PSE with the opportunity to file an application for renewal of the Franchise Agreement if the County does not issue a notice of extension past the initial ten-year term. Should PSE and the County not reach agreement before the underlying Agreement expires, PSE would still have to follow the terms of the Agreement for use of the ROW in what is considered a “Holdover Period”. 

Note that the proposed Agreement does not detail what would lead the County to grant a holdover period instead of terminating the Agreement. 

Roadside Management Program

Section 11 of the proposed Agreement would require PSE to submit a Roadside Management Program (RMP) within one hundred and twenty days after the Agreement is effectuated, at which point PSE and FMD would negotiate the contents within the submitted RMP. The RMP would include a plan for remediating all PSE facilities within the clear zone “within a reasonable time frame”. 

The King County Road Standards Manual[footnoteRef:6], as adopted in Ordinance 18420, defines clear zones as the “total roadside border area starting at the edge of the traveled way available for use by errant vehicles. This area may consist of a shoulder, a recoverable slope, a nonrecoverable slope, and/or a clear run-out area.” The distance from the traveled way required to be kept clear depends on speed limit and road categorization. [6:  https://kingcounty.gov/~/media/depts/local-services/roads/2016-road-standards/2016-king-county-road-standards.ashx?la=en] 


PSE would submit an annual Work Plan updating FMD on progress towards remediation.

The proposed Agreement indicates that if PSE and FMD are unable to come to agreement in negotiations, they would enter into mediation, with the County Executive having the authority to decide on the final contents of the RMP.

Note that while the Agreement would require PSE to comply with clear zone standards within a reasonable time frame, the Council would not approve the Roadside Management Program, which would provide more specificity on how PSE would manage clear zone remediation.

INVITEES

· Anthony Wright, Division Director, Facilities Management Division
· Terri Hansen, Franchise Project Manager, Facilities Management Division
· Chris Leopold, Deputy Prosecuting Attorney, Prosecuting Attorney’s Office

ATTACHMENTS

1. Proposed Ordinance 2019-0386 and Attachment A. Franchise Agreement
2. Transmittal Letter
3. Fiscal Note
4. Property Summary
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