[image: image1.png]u

King County




Metropolitan King County Council

Budget and Fiscal Management Committee

	Agenda Item No.:
	13
	
	Date:
	July 19, 2011

	Proposed No.:
	2011-0222
2011-RPT0086
	
	Prepared By:
	Polly St. John


STAFF REPORT

SUBJECT:  

Proposed Ordinance 2011-0222 would approve changes to King County Code (KCC) that respond to a 2011 budget proviso regarding Superior Court and Department of Judicial Administration (DJA) fees and waivers.  The Fee Proviso Report response explaining the process used to complete the review can be found in the Clerk's Legistar System as 2011-RPT0086.  
SUMMARY:

Proposed Ordinance 2011-0222 would authorize changes to KCC to reflect a thorough review of Superior Court and DJA fees and waiver policies.  The review was generated by a 2011 budget proviso that restricted $250,000 in both the Court and DJA budgets until a comprehensive review of fees and policies regarding fee reduction or waiver based upon the ability to pay was completed.  Superior Court and DJA formed an Ad Hoc Fees Proviso Committee, chaired by Presiding Judge Richard McDermott, to complete the work required by the proviso.  
The review generated KCC changes requiring language to be modified, deleted, relocated, or consolidated.  Attachment 4 – Appendix A provides a crosswalk to the changes and the reasons for each.  The report highlights that the required evaluation was timely, as it coincided with new state court rules relating to fee waivers.  
Further, the Court and DJA used this opportunity to overhaul and update the web-based and in-person information available to the Court Clerk and Court customers relating to fee waivers.  These administrative changes make the process much more user friendly.  
BACKGROUND:

During the 2011 budget deliberations, the Council considered and approved ten fee changes for the Superior Court and DJA.  The large number of changes was the result of the failure of Proposition 1 to support court services and a desire to maintain family court service operations.  During those discussions, questions arose regarding policies about fees and fee reduction policies or waivers that were based upon the ability to pay.  As a result of those inquiries, identical provisos were included in both budgets that restricted $250,000 until a comprehensive review was conducted.  Further the proviso required that any recommended changes to the KCC be transmitted to update the KCC.  The proviso is duplicated below:
“Of this appropriation, $250,000 shall not be expended or encumbered until the executive transmits and the council adopts legislation that references the proviso’s ordinance, section and number and states that the executive has responded to the proviso.  This proviso requires a comprehensive review by the superior court and the department of judicial administration of their fees and policies regarding fee reduction or waiver based upon the ability to pay.  The review shall be conducted with advice from the prosecuting attorney’s office and must include, but is not limited to, a review of the King County Code, the Revised Code of Washington and local superior court rules, and shall focus on ways to simplify and clarify the process for the reduction or waiver of court fees.  The executive must transmit legislation to reflect any recommended changes to the King County Code that the superior court and the department of judicial administration have determined would be needed to update the King County Code to reflect fee policies.”

OVERVIEW:

Most fees charged by DJA – often referred to as the County Clerk
 – are authorized in the Revised Code of Washington (RCW).  However, there are several fees authorized in KCC.  Fees that are in RCW are state-wide and authorized for collection by all County Clerks.  Fees in the KCC are local and specific to only King County.  Some Superior Court fees are authorized in the KCC and others are in RCW.  There are several places in RCW where a fee is authorized as a dollar range, with delegation to the local legislative authority to implement the local fee amount in ordinance.  There are also places in the RCW where a fee is permitted, but required to be implemented by action of local legislative authority.  The Committee reviewed both KCC and the RCWs related to fees charged by Superior Court or DJA.

The review of RCW did not generate proposals to modify existing state laws regarding fees.  However, some sections of KCC are proposed for deletion because RCW authority "governs" the fee, which does not need to be reflected on the local level in KCC.  Further, the review committee worked closely with the Clerk of the Council to ensure that the proposed changes to update KCC would reflect codification practices and would also support the Title 4 Review that is currently underway by the Council's staff team.  

FEE PROVISO REPORT:

Statutory Guidelines for Fee Waivers

Historically, RCW 36.18.022 has been the governing authority related to fee waivers for fees of the County Clerk.  The statute states that the court may waive the filing fees upon affidavit that a party is unable to pay the fee due to financial hardship.  According to the report, DJA and the Court have had a long standing process including forms and instructions for parties to request that a filing fee or a case initiating fee be reduced or waived.  Eligibility to obtain a waiver or fee reduction is contained in RCW 10.101.010 that sets a poverty standard of 125% of the federal poverty level for criminal defendants obtaining public defense representation.  Financial hardship on civil cases has historically used the same standard.  According to the report, filing fee waivers occur at about a 17% rate, which is slightly above county statistics regarding poverty levels in King County of about 12%.  
There are state statutes that also dictate that there are no filing fees.  These include petitions for domestic violence protection orders, guardianship cases where the estate is under $3,000, paternity actions, and dependency and termination of parental rights actions.  Petitions for anti-harassment protection orders are governed by federal law, which allows for fee waiver if there is an allegation of stalking in the petition.  According to the report, in the last two years, 88% of anti-harassment petitioners have obtained fee waivers in Superior Court.
Additionally, RCW 2.43.040(3) states that fees are not charged for interpreters for parties who are required to appear – usually in criminal cases.  When interpreters are needed in other cases, the court has adopted the 125% of federal poverty standard as a policy for waiver
.  
In December 2010, the Washington Supreme Court adopted General Rule (GR) 34 that:
1. expands on the authority given to judges by giving them the authority to waive surcharges in addition to filing fees,

2. mandates that the fee waiver application be on a mandatory pattern form for use in all state courts, and
3. adds more ways in which a party may qualify for indigency status.  
Proposed Ordinance 2011-0222 incorporates the county's implementation of GR 34.

Processes Used in King County

Most of the statutes regarding fee waivers that are cited above relate to the filing fee.  Other fee waivers used by the Court or DJA include (1) waiver of interpreter fees, (2) waiver of family court operations fees, and (3) waiver of fees charged by the Court Clerk.  Filing fees and interpreter fees involve a court order to waive the fee.  The other less formal fees may be granted by DJA or Family Court operational staff.  Each of these processes was reviewed by the committee.  
Filing Fee – Although the Court has used local forms in the past, the new forms for filing fee waivers dictated by GR 34 are now in use
 and are available on the web.  Currently, DJA staff assists customers with the process.  Ex parte commissioners in the Superior Court hear all requests for filing fee waivers.
Interpreter Fee – These fees are facilitated by staff in the Office of Interpreter Services.  Most are signed by the judge at the time of the hearing.  If the service is needed for other than a hearing, the ex parte department can sign the waiver.

Family Court User Fee – A sliding scale is used for mediation and evaluation services.  This scale and waivers are used for parent seminars, facilitator user and document review fees, and family law orientation fees.  All are based upon the federal poverty guidelines.

Clerk's Waiver Fee – Using the federal poverty guideline, these fees relate to ex parte fees, electronic court records (ECR) online fees, and an expedited fee.  The fees are handled by DJA staff and are not disruptive of court process.
Changes Resulting from the Review
In addition to the proposed KCC changes, significant adjustments in business practices have resulted from the review.  The most significant change is updates to the DJA/SC websites that now offer background information, instructions, and forms online.  The link to the new web site is http://www.kingcounty.gov/courts/clerk/feeinformation.aspx.  The fee waiver information includes how to seek waiver of filing fees, clerk's fees, interpreter fees, and family court service fees.  

Other changes include:

· DJA has developed a script, signage, and information sheets for pro se (self-represented) customers

· All instructions and forms are now consistent with GR 34
· Training sessions for judges, commissioners and court staff regarding waiver laws, rules, and policies
AMENDMENTS:

The Council is undertaking a comprehensive review of the KCC Title 4, which covers Revenue and Financial Regulation.  Title 4 has not been reviewed in almost thirty years.  A staff team is working closely with the Clerk of the Council and the Code Reviser to complete the review and has been given direction by the BFM Committee to proceed with identified revisions of the Title.  The result of the review will be a transition to a new Title 4A
, which will contain all approved rewrites of the previous Title.  This will be accomplished as the Council approves a number of ordinances over the next 12-18 months.
Working with the Clerk of the Council, striking and title amendments have been prepared that would transition the proposed fee legislation to the new Title 4A.  
REASONABLENESS:

The Court and DJA have completed the review required by the 2011 budget provisos and has further implemented the new state General Rule for waiver policies.  Approval of Proposed Ordinance 2011-0222, as amended, will make the necessary KCC changes to implement the comprehensive review of the Court and DJA fees and waivers.  Approval would also release the restricted funds in both appropriation units.  Approval of the body of work and proposal appears to be a reasonable business and policy decision.  
INVITED:

· Jorene Reiber, Director Family Court Operations, Superior Court

· Teresa Bailey, Deputy Director, Department of Judicial Administration

· Dwight Dively, Director, OMB

ATTACHMENTS:

1. Striking Amendment to Proposed Ordinance 2011-0222

2. Title Amendment to Proposed Ordinance 2011-0222

3. Proposed Ordinance 2011-0222
4. Report 2011-RPT0086, Fee Proviso Report
5. Transmittal Letter, dated April 28, 2011
� or Clerk of the Superior Court


� This responsibility to pay for interpreter services policy may become subject to change due to conflicts in federal and state statutes.


� As of February 9, 2011


� The Council has taken this approach in the past with Titles 19 and 21, resulting in the current Titles 19A and 21A.
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