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SUBJECT

A MOTION acknowledging receipt of a King County Sheriff’s Office report on asset forfeiture policies and procedures, in compliance with Ordinance 18835, Section 22, Proviso P1. 

SUMMARY

The proposed motion and attached report responds to the requirements of Ordinance 18835, the 2019-2020 biennial budget. Section 22, Proviso P1, of the adopted budget required the King County Sheriff’s Office (KCSO) to transmit a report detailing their policies and procedures regarding drug enforcement asset forfeitures.  
[bookmark: _GoBack]
In accordance with the proviso requirements, the report describes the laws, policies and standing operating procedures governing the Sheriff’s Office’s seizure of assets, details the timelines and processes for appealing asset seizures and provides information on the total number of asset seizure cases from January 1, 2016 which includes the value and description of items seized and the outcome of the case at the time the report was written. The proviso also requires that Council pass a motion acknowledging receipt of the report in order to release $200,000 in appropriated funding to KCSO. The proposed motion, if passed by Council, would fulfill the proviso requirement.  The Committee received a briefing on this item at its July 9th meeting.

BACKGROUND 

During deliberations over the 2019-2020 biennial budget, the Council requested information on drug enforcement asset forfeitures from the Sheriff’s Office. KCSO stated it would take a considerable amount of time for staff to compile the requested information. In order to provide the Sheriff’s Office the time necessary to respond to the Council’s request and to ensure the Council would receive the information sought, the following proviso was included in the adopted 2019-2020 biennial budget: 
	
Of this appropriation, $200,000 shall not be expended or encumbered until the sheriff transmits a report providing information related to drug enforcement asset forfeitures and a motion that should acknowledge receipt of the report and reference the subject matter, the proviso's ordinance, ordinance section and proviso number in both the title and body of the motion, and a motion acknowledging receipt of a report is passed by the council.
	
The report shall include, but not be limited to:
	
A.  A description of all sheriff's office policies and procedures regarding drug enforcement asset seizures and forfeits;
	B.  A description of the process by which an individual may dispute a seizure and have their case adjudicated in court, including any options for appeal;
	C.  A list detailing the total number of drug enforcement related asset seizure cases since January 1, 2016, which were adjudicated and where the sheriff's office prevailed; and
	D.  The value and description of all assets and property seized by the sheriff's office related to drug enforcement activities since January 1, 2016.

The sheriff should file the report and a motion required by this proviso by June 1, 2019, in the form of a paper original and an electronic copy with the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the law and justice committee, or its successor.[footnoteRef:1] [1:  Ordinance 18835, Section 22, Proviso P1] 


ANALYSIS

Ordinance 18835 required KCSO to transmit a report, by June 1, 2019, that includes the following elements:
1. A description of all sheriff's office policies and procedures regarding drug enforcement asset seizures and forfeits;
2. A description of the process by which an individual may dispute a seizure and have their case adjudicated in court, including any options for appeal;
3. A list detailing the total number of drug enforcement related asset seizure cases since January 1, 2016, which were adjudicated and where the sheriff's office prevailed; and
4. The value and description of all assets and property seized by the sheriff's office related to drug enforcement activities since January 1, 2016.

The report appears to meet the requirements of Ordinance 18835 and was transmitted by the first working week after the proposed deadline of June 1, 2019.[footnoteRef:2]  [2:  The language of the proviso states that the report “should” be filed with the clerk of the council by June 1, 2019, therefore KCSO filing the report on Tuesday, June 4, 2019 does not conflict with the proviso requirements. ] 


Governing Policies and Procedures: Drug Enforcement Asset Seizures and Forfeits.   The report provides the relevant state and federal laws governing asset forfeitures, as well as, select[footnoteRef:3] written directives for conducting drug enforcement investigations and the seizure of assets by Sheriff’s Office personnel included in the KCSO General Orders Manual (GOM). Some of the key laws and provisions guiding asset seizures referenced in the report include:  [3:  The Summary GOM attached at the end of the proviso report is not an exact representation of the official, publically available, GOM. In some instances, policy provisions included in the official GOM are not found in the report’s Summary GOM. The official GOM sections which are left out of the report’s Summary GOM primarily involve detailed procedures when seizures occur in contract cities, completing relevant internal documentation, recording and storing of seized assets, investigation procedures and various other internal processes of the Sheriff’s Office related to asset seizures. In other instances, legal requirements under State Law are included in the report’s Summary GOM which are not found in the official GOM. In particular the report’s Summary GOM section dealing with seizure hearings contains two provisions, GOM 17.09.030(7)(d)&(e), which are not found in the official GOM. These provisions were taken from RCW 69.50.505 which apply to seizure hearings and which the Sheriff’s Office is bound to abide. Additionally, the report’s Summary GOM includes a section relating to Asset Forfeiture Appeals which is not found in the official GOM, but is derived from RCW 34.05 the Administrative Procedures Act. For the purposes of this staff report, staff cited the RCW and not the citation provided in the report’s Summary GOM. According to the Sheriff’s Office, these alterations to the official GOM were intended for readability and to provide context for the overlapping nature of the GOM with State Law. The complete GOM can be accessed here: https://kingcounty.gov/~/media/depts/sheriff/documents/goms-current/public-gom-04-2019final.ashx?la=en and RCW 69.50.505 can be accessed here: https://app.leg.wa.gov/RCW/default.aspx?cite=69.50.505] 


General Policies

Mere possession for personal use is not a basis for a seizure of any real or personal property. Seizures must be based upon felony crimes only (GOM 17.09.030). Assets should not be seized unless the seizing officer believes there is a reasonable probability criminal charges will be filed (Criminal Investigation Division, Standard Operating Procedures Appendix A-14). 

All seizures require proof of knowledge of illegal activity by the owners of the asset seized. KCSO must prove that the owner had actual knowledge of wrong doing before an asset may be seized (RCW 65.50.505(1)(d)(ii),(g)&(h)(i)). 

Types of Assets Subject to Seizure 

A non-exhausted list of assets subject to seizure per RCW 69.50.505 (Violation of the Uniform Controlled Substance Act, Seizure and Forfeiture) include, controlled substances, money furnished in exchange for controlled substances, various types of vehicles used to facilitate the sale, delivery or receipt of controlled substances and property used for manufacturing/distribution of controlled substances or purchased with proceeds from drug trafficking. Marijuana possession, unless possessed for commercial purposes unlawful under Washington State law, and the sale of marijuana, unless forty grams or more, shall not result in forfeiture of real property (GOM 17.09.030(1)). 

To be seized, vehicles must have fewer than 75,000 miles, a fair market value of at least $5,000 and be less than five years old, though exceptions can be made by a Captain or officer of higher rank, (GOM 17.09.030(3)(b)). Money should total at least $250 unless used in a transaction (GOM 17.09.030(4)(a)). Vehicle seizures shall be reviewed by the Asset Forfeiture Unit (AFU) prosecutor as soon as practical. If the seizure is judged inappropriate, the AFU prosecutor shall prepare the necessary documents and arrange for the return to the owner (GOM 17.09.030(i)). 

For Real Estate, “seizure” is a legal process and no actual physical custody of the property occurs at the time of the seizure. When “seized,” the Prosecutor’s Office files a lawsuit against the property. All interested parties, including the mortgagor and mortgagee, have a right to present their case. After the Civil proceedings, a judge may issue an order authorizing physical possession of the property (GOM 17.09.030(5)). 

Any personal property item of value may be seized and successfully forfeited when it can be proven that it was obtained or purchased, in whole or in part, with the proceeds gained from dealing in drugs (GOM 17.09.030(6)). 

Use of Seized Funds or Property

Property and net proceeds not required to be paid to the state treasurer shall be retained by KCSO exclusively for the expansion and improvement of drug related law enforcement activity. Money retained from forfeiture may not be used to supplant preexisting funding sources (RCW 65.50.505(10)).  

Seizure Hearings and Forfeiture Appeals  The report describes the Sheriff’s Office’s polices and the legal requirements for initial seizure hearings and asset forfeiture appeals. The process regarding initial hearings and appeals includes:

Seizure Hearings

Once an asset is seized, KCSO must notify the owner within fifteen days (RCW 65.50.505(3)). The owner then has forty-five days from the date the notice of seizure was provided, typically by mail, to file a claim for the property or the asset is deemed forfeited (RCW 65.50.505(4) and GOM 17.09.03(7)(a)). If a claim is filed within the forty-five day window, a hearing is set ninety days after receipt of the claim (GOM 17.09.03(7)(a)). The AFU prosecutor, serving as the Sheriff’s designee, presents the evidence on behalf of the Sheriff’s Office at the initial hearing which is presided over by an independent hearing examiner who makes rulings on evidentiary matters, motions, and ultimately makes a ruling as to what is and is not forfeited based on the law. The current hearing examiner is a pro team judge who works for the City of Seattle, City of Kent and King County District court.

If a determination is made that the claimant is the present lawful owner or is lawfully entitled to possession of the seized asset, KSCO is required to promptly return the article or articles to the claimant (RCW 65.50.505(5)). When a claimant substantially prevails, they are also entitled to reasonable attorney’s fees (RCW 65.50.505(6)). 

Asset Forfeiture Appeals

Once a judgement is made in the initial seizure hearing, an owner can file an appeal under the Administrative Procedures Act (RCW 34.05). Under this statute, a claimant must file or request an appeal with thirty days of the final order. The appeal is heard by a judge in Superior Court or, if the claimant wishes they can seek a direct review by the Court of Appeals (RCW 34.05.518). Either court shall hear the appeal and render a final judgement either to affirm, modify, or reverse KCSO’s order of forfeiture.  

Asset Forfeiture Cases since January 2016  The report includes tables detailing the asset forfeiture cases from January 1, 2016 to early 2019. Information included in the tables includes, the total amount of currency seized and forfeited, a description of the assets seized, the value of the assets seized (if known)[footnoteRef:4], and the outcome of the case. Table 1 below provides a summary of the data include in the report on KCSO’s asset forfeiture cases.  [4:  The true value of an asset may not be known immediately upon seizure. The report indicates that often times the value of an asset is not determined until it is sold at auction. ] 


Table 1. KCSO Asset Forfeiture Cases Summary Info[footnoteRef:5] [5:  The percentages in Table 1 may not equal 100% as some cases involve KCSO prevailing on some assets seized while other assets seized are dismissed. In these instances, the case is counted toward both the prevailing and dismissed case totals. In cases where the value of the asset seized is unknown, the cases are not represented in the asset value rows of the table.   ] 

	
	2016
	2017
	2018
	2019

	Total Cases
	61
	79
	41
	8

	Prevailed/Settled
	75%
	48%
	51%
	0%

	 Dismissed
	11%
	5%
	7%
	0%

	Open/Pending
	15%
	47%
	42%
	100%

	Asset/Currency Value >$5K
	59%
	53%
	54%
	75%

	Asset/Currency Value $5K-$100K
	25%
	38%
	34%
	13%

	Asset/Currency Value <$100K
	10%
	5%
	1%
	0%



The Committee received a briefing on this report and motion at its July 9th meeting.

INVITED

1. Candice Duclos, Asset Forfeiture Unit Prosecutor, King County Sheriff’s Office.
2. Captain Williams, Asset Forfeiture Unit, King County Sheriff’s Office.    

ATTACHMENTS

1. Proposed Motion 2019-0208 
2. Transmittal Letter
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