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SUBJECT:  

Proposed Ordinance 2013-0025 would approve the class action settlement agreement negotiated between King County and plaintiffs in Dolan v. King County.
SUMMARY:

In January 2006, a class action lawsuit was filed against King County, alleging that King County had a duty to enroll lawyers and staff of the non-profit corporations with whom King County had contracted for public defense services in the Public Employees' Retirement System (PERS).  After a direct appeal and reconsideration proceedings, the Washington Supreme Court ruled in January 2012 that the non-profits were “arms and agencies” of King County, making the employees of those non-profits employees of King County for purposes of PERS enrollment.  
On remand, the trial court ordered King County to enroll the current public defense employees in PERS.  Since April 2012, King County has been paying employer contributions to PERS for all of the public defense employees and the employees have been making PERS contributions through salary deductions.  
With the matter of relief for the lawsuit still outstanding, the parties negotiated a proposed settlement agreement.  The settlement requires Council approval.  If the Council approves the settlement, judicial approval would be the next step.  If the court approves the settlement and it becomes effective, the lawsuit would be dismissed.

The settlement agreement is attached to the proposed ordinance.  The County would pay $31 million in retroactive PERS contributions, both the employer and employee portion.  The class would waive claims for other benefits (vacation, medical, etc.) for that time period.  Plaintiffs’ counsel would seek attorney fees of $12 million, to be paid out of the “common fund” created by the settlement, with class members repaying the amount through deductions from their future retirement benefit payments.  Public defense employees would become County employees with full benefits on July 1, 2013, the day after current contracts with the non-profits expire.  How King County structures public defense delivery in the future is up to King County and is not part of the settlement.  
There is some time sensitivity to the Council's decision on whether to adopt the settlement agreement, because the judicial settlement approval process will take time.  Council approval is needed before judicial review of the proposed settlement can begin. 
This staff report is a first briefing on the settlement terms and timelines.  Staff analysis of issues is ongoing.  Consequently, this proposed legislation is not yet ready for action by the Committee.
BACKGROUND:

Indigent Defense in Washington State and King County
Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and state law.  The Sixth Amendment of the United States Constitution and Article I, Section 22 of the Washington State Constitution guarantee assistance of counsel to every citizen accused of a matter where loss of liberty is possible.  The Revised Code of Washington (RCW 10.101.005) states that "The legislature finds that effective legal representation must be provided for indigent
 persons…consistent with the constitutional requirements of fairness, equal protection, and due process in all cases where the right to counsel attaches."
It is up to each city or county to decide whether to have a public defender office, use assigned counsel, or contract for public defense services.
  King County provides funds for indigent defense through its own Office of Public Defense (OPD), which is a division within the Department of Community and Human Services. OPD, in turn, assigns cases to four private, non-profit contract agencies (each with its own board of directors) or uses a pool of assigned counsel for conflict cases.  The functions of OPD are codified in K.C.C. Chapter 2.60.
  
Dolan v. King County History
King County has historically contracted with private, non-profit entities for the provision of public defense services.  As employees of independent contractors, the public defense attorneys and staff have not received County benefits, nor have they been enrolled for participation in PERS. 
In January 2006, a class action lawsuit was brought in Pierce County Superior Court against King County, alleging that the County exerted so much control over the defender agencies that their staff effectively were county employees who should be eligible for the Public Employees' Retirement System (PERS). 

In February 2009, Pierce County Superior Court Judge Hickman ruled that, over time, the non-profit entities had effectively become county agencies, so that their employees were employees of the County for purposes of enrollment in PERS.  Judge Hickman stayed enforcement of his ruling while King County appealed.  

King County appealed, but in August 2011, the Washington Supreme Court affirmed the trial court's decision in a five to four decision.  The Supreme Court ruled that the non-profits were “arms and agencies” of King County, making the employees of those non-profits employees of King County for purposes of PERS enrollment.  

The County made a motion for reconsideration
 which was denied, and the case was remanded back to the Superior Court.  In March 2012 the trial court entered an order requiring King County to enroll the current employees of the public defense firms in PERS.  Since April 2012, King County has been making employer contributions to PERS for those employees and the employees’ PERS contributions have been deducted from their salaries.  
After the Supreme Court remanded the case, the parties engaged in extensive settlement negotiations.  The parties reached agreement on a proposed settlement in December 2012.  The settlement is subject to Council approval.  If the Council approves the settlement, it will then be submitted to Judge Hickman for judicial approval as required by court rules.  

In January, 2013, the Washington State Attorney General (AG), on behalf of DRS, sent the parties a letter identifying strong concerns about the settlement terms. Specifically, the AG is objecting to several issues related to IRS Tax Status, recoverability of employee contributions and the lack of interest payments (see letter, Attachment 2).  The settlement agreement includes a mechanism for DRS to raise objections before Judge Hickman as discussed in the settlement process timeline below.

ANALYSIS

Proposed Settlement Terms
The proposed settlement agreement, included as Attachment A to Proposed Ordinance 2013-0025, would do the following:

· Class members would obtain retroactive PERS service credit for the time that they worked as public defense employees during the period January 1, 1978 up to April 1, 2012. King County would pay the State all the omitted PERS contributions, both employee and employer, for about $31 million.

· King County would not pay interest on the retroactive employer or employee share of PERS contributions.  King County has the option to terminate the settlement if it is required to pay such interest.
· The class members would release King County for all claims for other County employee benefits (vacation, medical, dental, etc.) from 1978 until the settlement becomes effective, creating a “clean slate” on these issues.
· People employed as public defense employees as of June 30, 2013 would become County employees with full benefits for their positions on July 1, 2013 (the day after the current contracts with the non-profits expire).  This provision would be implemented even if the Effective Date of the settlement were to be delayed by an appeal from the final approval order by either an objecting class member or the Department of Retirement Systems.
· How King County accomplishes the recognition of public defenders as employees and how it organizes its public defense services is not part of the settlement and would be up to King County. 
· Plaintiffs’ counsel would seek a “common fund” award of attorney fees consisting of a percentage of the value of the retirement benefits to be received by the class members.  They intend to seek an award of $12 million.  This award is the responsibility of the class members and would not increase the amount to be paid by King County.  The attorney fees would be paid shortly after the settlement becomes effective either by deduction from the amounts paid by King County or by payment by the Department of Retirement System, which administers PERS.  Class members would repay the attorney fees with deductions from future retirement benefits by DRS. 
Settlement Process Timeline
If the Council approves the settlement, obtaining an order granting final judicial approval of the settlement agreement is expected to take approximately three more months, not including any appeal periods.  If the court approves the settlement and it becomes effective, the lawsuit would be dismissed.

The next steps that would follow Council approval, and approximate timeframes, are as follows:

1. The parties will seek preliminary judicial approval of the settlement.  The Court would also be asked to approve a notice of settlement that would be sent to the class members. (2 weeks).
2. If the Judge finds the settlement to be reasonable and grants preliminary approval, the approved notice will be mailed to the class members (2 weeks).   

3. Class members will have 30 to 45 days to object to the terms (4-6 weeks).  DRS is expected to file its formal objections during this period.
4. After the close of the objection period, plaintiffs’ attorneys and attorneys for the County will respond to any objections (2 weeks).
5. The Court will hold a final settlement (fairness) hearing to (1) decide whether to grant final approval to the settlement, (2) consider and rule on objections, if any, to the settlement from class members and DRS and (3) rule on plaintiffs’ attorney fee request.  After the Court rules on these issues (which may take place after the final settlement hearing), the settlement will become effective unless an appeal is filed within 30 days.  

6. If there is an appeal from the final approval order, the effective date of the settlement would be delayed.  The settlement agreement provides, however, that the July 1 recognition of current public defense employees as County employees with full benefits for their positions will proceed even if the effective date of the settlement is delayed by an appeal.  

7. If an appeal is successful, the settlement will not become effective and the parties could negotiate a new settlement or return to litigation.  
Policy and legal analysis of the proposed settlement agreement is on-going, including the financial reasonableness of the settlement agreement, the relationship between the agreement and the County's impending decisions regarding the structure of public defense, and implications of the concerns raised by the AG.  
NEXT STEPS:   
There is some time sensitivity to the Council's decision on whether to adopt the settlement agreement, because the process will take time and the next step is contingent on Council approval.  Council's legal counsel is conducting legal review of the settlement agreement.  Council staff are conducting policy analysis of the agreement.  The analysis for the next briefing will include identification of the issues affecting the decision-making timeline.
INVITED:

· Dwight Dively, Director, Office of Performance, Strategy and Budget (PSB)
· Tim Filer, Attorney, Foster Pepper PLLC (outside counsel on Dolan litigation)
· Kevin Wright, Senior Deputy Prosecuting Attorney, King County

ATTACHMENTS:

1. Proposed Ordinance 2013-0025 and attached settlement agreement

2. Letter from Attorney General, dated Jan. 7, 2013
3. Transmittal Letter, dated Jan. 8, 2013
4. Fiscal Note

� RCW 10.101.010(3), defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.  





� A 2002 state survey showed that counties in the state who contract for public defense have various models such as contracting with private attorneys who bid to provide representation under contract for a fixed amount of time and pay, mixed systems of contracted attorneys and court-appointed counsel, or having a contracted attorney who acts as the public defender and apportions work out to other contracted attorneys.





� King County Code K.C.C. 2.60.010 states, "It is the intention of King County to make publicly financed legal services available to the indigent and the near indigent person in all matters when there may be some factual likelihood that he may be deprived of his liberty pursuant to the laws of the state of Washington or King County."





� In that motion the County stated that if the decision were upheld, "there is no reason to doubt that these individuals will also be employees for purposes of unemployment compensation, industrial insurance, health care insurance, state and local taxation, wages and hours legislation and many other situations not yet contemplated by this Court." This is of note because in the proposed settlement, plaintiffs would waive all non-PERS benefits claims for the full period of time for which the County is making PERS contributions.  
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