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All four King County defender agencies appreciate the time, energy and commitment demonstrated by the County Council, Council staff, the Executive and Executive staff in this work group convened by Councilmember Ferguson.  That the County continues to deal with challenging budget deficits makes it all the more heartening that the Council and the Executive are working on moving forward with implementation of the Spangenberg Project’s time study recommendations.
Along with many of you, we not only have attended these work group meetings, but also participated in the multi-agency time study oversight group, which formally advised, and ultimately accepted the approach, methods and findings of, the Spangenberg Project.  The study cost the County around $200,000, and had the committed participation of all relevant stakeholders, including our staff.  Accordingly, the study findings should weigh heavily in setting policy going forward.

What follows is a joint proposal from the four defender agencies, laying out three approaches to rectifying the workload problems identified in the Spangenberg Report that we consider viable.  In developing these alternatives, we have been mindful of the following considerations:

1. An increase in the complexity of work being done in all practice areas;
2. The reality of fiscal constraints in these challenging budget times;
3. A recognition of the work done by agency staff in completing the study in good faith;
4. A recognition of the study’s conclusion that the amount of time defenders need to adequately prepare the cases they are assigned exceeds the staffing currently funded by the County;
5. The estimated cost of implementation of the Spangenberg study is $11.3 million, assuming we aim for a 40 hour average work week (addressed below), unless dependency calculations need to be increased (a question still on the table for the work group).
Key points to bear in mind

· Even if the interim case weighting system now in place for felonies were re-tooled to award one credit for every 16.67 hours (which implements the current approach of 3 credits for every 50 hours but with more “steps,”) that would require a 2500 billable hour work year, far in excess of expectations at even the most demanding private law firms.  We have to provide additional relief immediately in felonies.

· Return to a 250 maximum caseload for juvenile offender practice is necessary just to maintain the workload levels that existed when the Spangenberg study was conducted.  The 250 case credit limit reflects WSBA standards and may be mandatory effective 2013.

· Regarding the 40 hour work week issue: Spangenberg’s time study incorporated calendar attorneys as well as caseload-carrying attorneys, so the calculation that attorneys in the King County system are averaging 48 hours of work time per week understates the real average workload for caseload attorneys by an unknown factor.  The agencies are not seeking workload relief for calendar positions.

· The WSBA Council on Public Defense is recommending that the Supreme Court require, effective September 2011, that all appointed counsel certify that they can give each client the time and effort necessary to achieve quality representation (Proposed Standard 3.2), which is difficult to imagine some of our lawyers doing in light of the Spangenberg Project’s documentation of their excessive workload.  The Court has already adopted CrR 3.1(d)(4) effective September 1, 2011, which requires that appointed counsel certify compliance with standards to be approved by the Court; whether compliance with specified standards will be mandatory is not speculative, and the only question is which standards.  While there has been debate in the WSBA Board of Governors about how to define a case and what the caseload maximum should be in misdemeanors, there has been no dispute about whether attorneys should have to certify to WSBA Proposed Standard 3.2, regarding being able to devote adequate time and effort to the representation.

Three alternatives

1. Staged implementation of the Spangenberg model across the board over three years, with an end target of 75% implementation of the relief recommended by the Spangenberg Project by the third year, with immediate additional relief in felonies;

2. Staged implementation of the Spangenberg model by practice area over three years, beginning in felonies; restoring the juvenile offender 250 case credit ceiling in accordance with WSBA standards until Spangenberg is implemented in the juvenile practice area in year three; or

3. Retain the case credit system, modify interim case weighting in felonies for longer-term use, reduce the misdemeanor case credit ceiling, and restore the 250 juvenile offender case credit ceiling in accordance with WSBA standards.

A detailed explanation of each alternative follows.
Alternative #1: three year staged implementation of Spangenberg across the board
We would support implementing the workload relief recommended in the Spangenberg Report in stages by using a lower hourly rate in Year One, a middle rate in Year Two, and a final hourly rate in Year Three.  The Year One rate would be determined by dividing the per-attorney cost (as determined by the Public Defense Funding Model) by 2104 hours (rather than 1792), which is the result in Table 4.1 (Spangenberg p. 29); 2104 represents 25% of the distance from workloads measured in 2010, and the Spangenberg-recommended 1792 work hours.

The Year Two rate would be the per-attorney cost divided by 2000 hours (Table 4.1 with a 50% shift from 2010 workloads to Spangenberg-recommended work year).  The Year Three rate would be the per-attorney cost divided by 1896 (Table 4.1 with a 75% shift toward Spangenberg-recommended workloads).[footnoteRef:1] [1:  If the 2012 per attorney cost were $235,548, as estimated in preliminary OPD model update calculations, the 2012 hourly rate would be $112, compared to the $124 used in the Budget Office “Summary of Estimated Costs for Contracted Public Defense Services” completed earlier this year.] 


The advantage of this approach is that it injects relief throughout the system where it is needed in proportion to the need, staged over time to acknowledge the County’s budget situation.  However, several other steps would need to accompany this approach for it to be viable from the agencies’ perspective.

· Gradually staged implementation of Spangenberg will not be sufficient in the earlier stages to alleviate the workload pressures in felonies, which were more extreme than in other areas.  Nor could it be accomplished overnight, given the necessary transition to a new caseload limit approach and tracking system for OPD and the agencies, and immediate relief is necessary.  Therefore, while awaiting the conversation to the Spangenberg approach, we must inject additional credits into the felony system, as detailed below as a possible alternative long-term solution.  Some portion of this additional relief must continue for felonies during the early stages of Spangenberg implementation.

· Persistent offender (“593”) cases must continued to be funded as they are currently for the time being (the current approach is based on 1815 billable hours per year, which will match or exceed the work week required at any point of the staged approach), as Spangenberg did not yield an appropriate case weight for such cases because so few were resolved during the study period (Spangenberg p. 38).  If 593 cases are folded in to their “case type,” the result will be to increase, not relieve, felony attorney workload pressures.  It maybe possible to conduct a limited time study to determine a currently accurate weight for the 593 “case type,” or to use existing billing records to derive one.

· Which cases are included in the Spangenberg case types must be clearly defined and agreed to from the outset.  For example, will an attempted Felony B sex offense be weighted as a Felony B sex case or a Felony C case?  How will amendments be handled?

· The County would need to commit to update the time study periodically to ensure that we are not institutionalizing case weights that no longer reflect the reality of King County practice, and to adjust the compensation system accordingly.



Alternative #2: three year staged implementation of Spangenberg by practice area

In the first year, the Spangenberg model would be implemented in felonies (except that, as explained in Alternative #1, persistent offender (“593”) cases would need to be compensated as they are currently until and unless a  time study is completed allowing a valid weight to be deternined for that case type).  The second year, the recommendations for District Court would be implemented.  The Juvenile Offender, Dependency, Becca and ITA practice area recommendations would occur in year three.  Until year three, the WSBA juvenile caseload ceiling (250) would need to be restored.
Changes in filing standards and workloads in the felony area triggered the time study.  This is the most complex and time consuming practice area for indigent defense (and the entire criminal justice system).[footnoteRef:2] [2:  While the Budget Office estimated that full implementation of the Spangenberg approach in felonies would cost $5.1 million, offsetting savings could reduce that impact to some degree.  With full implementation, defenders will have the time to handle each felony case adequately.  It is anticipated that there could be positive impacts on other parts of the system.  For example, attorneys would have more time to consult with and advise clients, conduct research and litigate preliminary motions.  They could investigate earlier and more thoroughly.  These steps could result in cases being resolved earlier.  For clients who are in custody, this could result in them leaving the jail more quickly.  Experienced attorneys would be more likely to remain in a felony practice.  With their experience comes an efficiency of process, expertise in quickly assessing cases, and more effective representation at trial, all of which benefit the system as a whole.] 

In year two, District court would be implemented.  OPD and the agencies would work on development of a work credit model for district court during year one.  In year three all other practice areas would be implemented.  OPD and the agencies would work on development of a work credit model in year two.  
With each year of implementation, adjustments could be made based on lessons learned from previous practice area implementations.   Additionally, other aspects of the Spangenberg study could be worked on, such as a data repository system.
As in Alternative #1, the County would need to commit to update the time study periodically to ensure that we are not institutionalizing case weights that no longer reflect the reality of King County practice, and to adjust the compensation system accordingly.



Alternative #3: retain case credit system, modify interim case weighting in felonies for longer-term use, & introduce relief specific to other practice areas
As an alternative to implementing Spangenberg fully over time, the agencies would also support crafting approaches to relief that are specific to each practice area, and are supported by the Spangenberg data.  This would preserve the case credit system, allowing for immediate implementation.

In the felony practice area, we would support modifying the “interim case weighting (ICW)” approach which has been required by the Council since 2009.  While we are appreciative that the ICW approach injected some relief for felony attorneys when it was urgently needed, as we said when it was first devised, substantially more credits are needed to acknowledge the actual time required for the increasingly complex typical felony case, if we are to make the case credit system viable for felonies going forward.  The defender agencies have experienced various training and systems challenges in fully utilizing the current ICW system; if the ICW system remained in place, we would all make maximum possible effort to utilize the relief that system is capable of providing.  However, we all concur that the relief that system is capable of providing is insufficient to address the workload pressures found in the Spangenberg Report.

For example, in the ICW system, most sex cases receive 5 credits at assignment; however, the Spangenberg Report found that such cases require 10 credits’ worth of time[footnoteRef:3] on average to complete.  Similarly, in the ICW system, homicides receive 10 credits at assignment; however, the Spangenberg Report found that such cases require 15 credits’ worth of time on average to complete.  In the ICW approach, with some exceptions, three credits are awarded each time an attorney documents 50 additional hours on a case, which results in an expectation of 16.67 hours per credit or a 2500 billable hour year,[footnoteRef:4] which is untenable even for leading, extremely demanding, boutique litigation firms. [3:  Assuming one credit is worth 12.1 hours, based on a 1815 billable hour standard that has been assumed in King County for persistent offender “593” cases and other analytical purposes for many years.]  [4:  While it is true that an initial credit at assignment means some cases with fewer than 16.67 hours would receive a full credit, it is also true than many cases end without attorneys reaching the next billing threshold, thus leaving partial credits on the table; as these instances roughly even out, the 2500 billable hour calculation is a meaningful way of understanding the demands on lawyers of the current ICW system.] 


In felonies, therefore, we would support new credit allocations as follows:

· 15 credits at assignment for homicides (including attempts) (supported by Spangenberg data), with additional credits using the formula below once billing exceeds 250 hours;
· 10 credits at assignment for sex cases as currently specified but including attempts, with additional credits using the formula below once billing exceeds 200 hours;
· 1 credit for every 13.33 hours worked in other case categories (based on 2000 billable hours per year, which triggers bonuses at the most demanding national law firms);
· Convert 593 practice to the above (trading 12.1 hours per credit for 13.33 hours per credit); and
· Contracts must allow for multiple attorney time to be billable so long as non-duplicative; and agencies must be able to submit requests to count duplicative time when circumstances warrant (e.g., one lawyer is leaving on FMLA leave, new lawyer is coming on and needs to attend client meetings with first lawyer).

In misdemeanors, reduce the case credit maximum to 400, or to 300 with probation reviews discounted as .6 credit.

In the juvenile offender practice, re-establish adherence to the WSBA caseload standard (250) for juvenile practice, which was the standard in place during the time study.
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