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STAFF REPORT
SUBJECT:  Proposed Ordinance 2008-0516 authorizes the sale of the County-owned 156 acres (collectively referred to as "Summit Pit") located within the City of Maple Valley pursuant to the terms of a Purchase and Sale Agreement ("PSA") between the County and Summit Place 156 LLC, executed by the Executive and the LLC on September 25, 2008.  An unexecuted copy of the PSA is attached to the Proposed Ordinance.  
SUMMARY:  This contemplated sale of Summit Pit, as detailed in the PSA, is complex, and depending on the County being able to waive several planning contingencies, the price and payment structures changes.  There are three potential payment scenarios:

1.
$51 million purchase price - Under the "early closing," wherein the County waives all of its contingencies, the purchase price would be $51 million with payments to be made in six installments over 6 to 8 years,
 starting in 2011, with the last payment potentially not occurring until 2018.  See Attachment 4A. 
2.
$55 million dollar purchase price – Under the "late closing," which could occur if (a) the County is unable to waive the colocation
 contingency; or (b)
 the County is unable to waive the contingency for obtaining the permits necessary to allow for the colocation, the purchase price would be $55 million with payments to be made in six installments over 6 to 8 years,
 starting in 2013, with the last payment potentially not occurring until 2020.  See Attachment 4B & 4C. 
3.
Price to be determined by appraisal – The purchase price could be determined by appraisal if (a) the County were unable to waive the contingency for obtaining the permits necessary to allow for the colocation.  The payment would be all cash at closing, with closing occurring when Roads moved its operations from Summit Pit to the currently proposed replacement site in Ravensdale, anticipated to be in 2013; or (b) the County were unable to waive the contingency for obtaining the permits necessary to develop the Ravensdale site as a replacement for Summit Pit.  The payment would be all cash at closing, with closing occurring shortly after Roads moves its operations from Summit Pit to another location.  Under this scenario, the County would have up to three years to clear up the permit issues at Ravensdale or find another substitute site and notify the LLC of its intention to relocate.  Then, the County would have another two years to build the replacement site.  All told, the closing could be as late as 2016, without the County facing any penalties.   See Attachment 4D & 4E. 
The Proposed Ordinance and attached PSA were transmitted in late September of this year.  Because of the Council's attention on the quadrennial Comprehensive Plan review and then the 2009 Budget, this is the first opportunity to present this complex real estate transaction to the members.  This overview is to provide members with the salient PSA terms and other factors surrounding this potential sale.  It is not the intent of this staff report to discuss the legal implications of these terms or the PSA negotiations as they are appropriate for executive session.  Rather this staff report is to outline the terms and the concerns for members to consider, with action to be taken at a later date.  

BACKGROUND:  
The County purchased the 156 acres parcel in 1953 and since that time has been using a portion of the parcel as a major headquarters for roads maintenance operations servicing southeastern King County (collectively referred to as "Summit Pit").  Roads' services include gravel mining and road waste processing/recycling.  The County also uses Summit Pit facilities to fulfill its contractual obligations with surrounding cities of Covington, Maple Valley and others, to provide them with road services.  

Summit Pit meets the County's current and projected operational and maintenance needs.  However, Executive staff report the Roads Services Division ("Roads") facilities at Summit Pit are at the end of their life-cycle and major infrastructure improvements to those would have to be performed if the County were to stay at Summit Pit.  See Attachment 6.  According to Executive staff, making this level of investment when Summit Pit's operations are incompatible with Maple Valley's increasing urban residential developments is not reasonable.    

Also located on the 156 acres are nine holes of the Elk Run golf course.  The County has a long term lease with Elk Run.

In February 2006, an unsolicited verbal offer came to the executive office from the YarrowBay Group ("YBG").  This was followed up by a letter in July.  In exchange for (1) approximately two hundred eighty acres of conservation land, known as Icy Creek Properties; and (2) YBG's relocating the Summit Pit operations to a site acceptable to King County, and at no cost to the County, YBG would receive fee simple title to 156 County-owned parcel.

After YBG was unable to locate a replacement site acceptable to King County, in May 2007, Roads identified a potential replacement site of approximately two hundred acres of the underutilized six-hundred-fifty-acre King County-owned Ravensdale shooting range site.  As a result, structure of the proposal was changed, dropping the requirement that YBG locate a replacement site for the Summit Pit facilities.  
In June 2007, the King County Council unanimously approved Ordinance 15856 authorizing the Executive to enter into direct negotiations with YBG for the sale of Summit Pit in exchange for valuable resource lands in the Icy Creek basin and cash.  
In July 2007, Roads requested that Summit Pit parcel be declared surplus conditioned on the occurrence of a number of factors, most importantly that the Ravensdale property be transferred to Roads and that Roads is able to transfer all activities from Summit to Ravensdale.  The Facilities Management Division ("FMD") declared the Summit Pit parcel conditionally surplus to the County's foreseeable needs.  
According to Executive staff, FMD completed the standard surplus process including determining the site was suitable for affordable housing, with a variety of housing types possible and affordable to a full spectrum of income levels.  Affordable housing at this location would be consistent with the Countywide Planning Policies.  See Comprehensive Plan Chapter 2 (U-300 series of policies).  
After an extended period of negotiations, YBG and King County were unable to agree on a purchase price.  Additionally, there were indications in the real estate market that other buyers might be interested in purchasing Summit Pit.  The Executive decided to solicit proposals for the sale of Summit Pit through a competitive request for proposals ("RFP") process.  The RFP was issued in February 2008.

King County received only one response to the RFP.  It came from YBG with a $35,000,000 purchase offer.  The Executive deemed YBG's RFP submittal responsive to the criteria enumerated in King County's RFP, but the offered purchase price too low.  

On May 19, 2008, FMD notified YBG that the County was willing to continue negotiations for the sale of Summit Pit pursuant to the terms of the RFP if the purchase price was significantly increased.  Attachment 7.  YBG responded in a letter dated May 22, 2008, indicating they would like to continue negotiating a mutually beneficial purchase and sale agreement. Attachment 7. 
Further negotiations between FMD and YBG has resulted in the proposed PSA with Summit Place 156 LLC, a Washington limited liability company formed by YBG to purchase and develop the Summit Pit parcel.  

Executive staff assert that the PSA incorporates the RFP's minimum requirements and provides protections to the County in the form of contingencies.  These contingencies are intended to ensure that, before the closing of the sale, Roads' use of Summit Pit is not compromised and that the sale of Summit Pit will not occur unless Roads obtains the permits necessary for it to transfer all of its activities from Summit Pit to the Ravensdale site or, at the County's option, other suitable locations.

The agreement also contains protections in the form of covenants running with the land to ensure that, following closing of the sale, development of the site continues to comply with the PSA non-monetary considerations.

Under any scenario, the earliest King County would begin to receive payments is 2011 and Roads is already projecting to spend the proceeds of the sale in the years 2009 through 2011 on projects other than the Ravensdale/South Regional Maintenance Facility replacement for Summit Pit.  Attachment 8.  In the 2009 Budget, the appropriations for most of these projects were reduced or removed, requiring Roads to submit a supplemental appropriation to justify these expenditures.  However, in its planning, to pay for these projects, until the money comes in from the Summit Pit sale (according to executive staff the moneys to pay for these will be no earlier than the third through sixth installments because the first two installments are to pay for the Summit Pit relocation), Roads is proposing to engage interfund borrowing to pay for these projects, as well as the Ravensdale work. Attachment 9.   Under the early/$51million dollar scenario, it will cost the County $2.5 million in interest.  If the later closing or $55 million dollar scenario is used, the cost to the County is reduced to $700,000.  Attachment 9.  

PSA: 

Some of the salient sections of the PSA are described below: 

1. Agreement with a LLC - The entity purchasing Summit Pit is a Washington limited liability corporation.  (PSA p.1, Introduction  paragraph)  

2. LLC's $1.75 million Earnest Money Promissory Note - due within 5 days of the PSA Effective Date.
  The Promissory Note is converted to cash and non-refundable (with two exceptions) upon the LLC waiving its due diligence contingency.  The two exceptions are: (a) the LLC does not waive its due diligence/development feasibility waiver; or (b) at the LLC's option, if the County is unable to waive its Ravensdale permit contingency and the LLC elects to terminate the PSA.  In the first instance the note is not converted to cash and in the second the $1.75 million is returned to the LLC.  The due diligence period is one year from Effective Date.  In all instances, the Earnest Money shall be a credit toward payment of the purchase price and applied, if the closing is phased, on the first installment payment.  (PSA pp.3 & 11, ¶¶2.4 and 5.1.2) 
There is an affirmative duty to provide written notice to other party if a contingency is not being waived.  Silence is deemed as waiving the contingency.  This is important because of a date passes and the County has not notified that the contingency cannot be waived it will nonetheless be deemed waived.  (PSA p. 11, ¶5.1.1 (for LLC due diligence/development feasibility contingency), and p. 11-13 Section 5.2 (for County's colocation contingency, and waivers of colocation permits and Ravensdale permits)

3. LLC's Due Diligence (Development Feasibility) Contingency – The LLC has a year, and at its expense, to study the property, obtains a SEPA assessments on the property; review the County's documents relevant to the Property (that under the PSA the County is required provide access to); determine if the LLC proposed development can be permitted; and determine if the development envisioned is economically feasible. (PSA p.11, ¶5.1.2) 
4. The County ability to waive contingencies determines the payment amount, the payment schedule and the LLC's right to termination – As described above, there are three potential purchase prices scenarios depending on when or if the County can waive certain contingencies.  (PSA, pp. 11-13, Section 5.2)   
· ¶5.2.1 – Colocation Waiver,  Within five days of the Effective Date, the LLC will provide to Roads, with a plan of how the property will be divided into parcels and according to the phased closing payment schedule, what parcels will be transferred at each closing ("Take-down Schedule").  Roads then has three (3) months for the Effective Date to review this information and determine if it can continue to operate at Summit Pit as parcels are transferred to the LLC.  If the County, using reasonable efforts, determines that it can colocate with the LLC, then it must provide the LLC, no later than twenty (20) days before the waiver date, with an estimate of costs to accommodate the cost of colocation and then the parties will agree on the amount that the LLC will reimburse.  

In other words, the LLC is not obligated to reimburse the County for all of the estimated costs.  And if the reimbursement amount does not cover the actual costs, then the overage would be at the County’s expense. Any reimbursement by the LLC will not occur until the first closing.  Additionally, if the County must obtain any permits to accommodate the colocation, the cost for applying for these permits will be borne by the County.  

If, by the waiver date, the County notifies the LLC that the County will not waive this contingency, then the LLC has ten (10) days from expiration of the waiver notice period to inform the County how the LLC wishes to proceed with the closing: either a late phased closing or by the appraisal method, the appraisal not starting until 2011, with the appraisal projecting the value of the land as of 2013.  By default if the LLC does not make a choice, the deal proceeds under the late closing scenario.  (PSA, ¶¶ 2.1, 2.2, 5.2.1, 5.2.5.1, 10.1.1.b, 10.1.2.2 & 10.6c.)  See Attachment 4B & D. 

· ¶5.2.2 – Ravensdale Development Feasibility Waiver.  The County has until March 1, 2011 to waive the Ravensdale permit/governemental approvals contingency.  All costs to obtain the development permits and approvals are at the County's cost.  Also during this period, at its sole discretion, the County must satisfy itself that the development conditions for Ravensdale are acceptable.   

If the County is unable to make that determination by that date, it may request the LLC agree to a six month extension or until September 1, 2011.  That written extension request must be sent to the LLC on or about December 30, 2010.  The LLC then has 60 days to notify the County if it agrees to the extension and if it does not respond, the extension will be deemed granted.  

If, by the original or extended waiver date, the County notifies the LLC that the County will not waive this contingency, then the LLC has thirty (30) days from expiration of the waiver notice period to inform the County if (a) it wishes to terminate the agreement and if so, it would be entitled to the $1.75 million Earnest Money; or (b) it wants to proceed by the appraisal method, with the appraisal process not starting until the County provides the LLC with a Relocation Notice.  That notice could be sent up to 2014 (three years from expiration of waiver period), with the appraisal process starting then.  The appraisal would project the value of the land as of estimated closing date that could be as late as 2015.  By default, if the LLC does not make a choice, then the agreement terminates and the LLC gets the Earnest Money back.    (PSA, ¶¶ 2.1, 2.2, 5.2.2, 5.2.4, 5.2.5.3, 10.1.2.1)  See Attachment 4B & D. 

If the LLC terminates the agreement, but the County expended money to allow for coloation on the Summit Pit property (¶5.2.1), the LLC would now be relieved of any obligation to reimburse the County for those costs.  

· 5.2.3 – Colocation/Reclamation Permits Waiver.  The County has until March 1, 2011 to waive the contingency that the County can obtain the permits necessary to allow for colocation as envisioned under the Take-down Schedule agreed to as part of the colocation waiver described in ¶5.2.1 above.  Also during this period, the County must be able to satisfy itself that it can obtain all the necessary permits and approvals to complete its reclamation obligations by the applicable closing date.  All costs to obtain the permits and approvals are at the County's cost.  

· If the County is unable to make that determination by that date, it may request the LLC agree to a six month extension or until September 1, 2011.  That written extension request must be sent to the LLC on or about December 30, 2010.  The LLC then has 60 days to notify the County if it agrees to the extension and if it does not respond, the extension will be deemed granted.

· If, by the original or extended waiver date, the County notifies the LLC that the County will not waive this contingency, then the closing will occur pursuant to the late phased closing.  (PSA ¶¶ 5.2.1, 5.2.3, 5.2.4, 5.2.5.2, 6.2, 10.1.1.b)  

5. Use of Appraisals -  In both instances where an appraisal will determine the purchase price, the appraisal will occur one to two years before the estimated closing date.  As the recent market volatility has shown, pricing, in a two year period, could fluctuate significantly.  
There is a process by which appraisers will be selected.  There are no set terms of how the appraisal is to be conducted to arrive at the purchase price.  However, the parties have agreed that the appraisers will be directed to value the property on the zoning in place at the time of the appraisal or on the zoning the LLC is vested in at the time of the appraisal, which ever would result in a higher appraisal value.  (PSA ¶2.1)    
6. Payment Terms – Depending on the County's ability to waive the contingencies described above, the purchase price and payment schedules change.  (PSA pp. 19-20, Section 10.1) 
· $51 million purchase price - Under the "early closing," wherein the County waives all of its contingencies, the purchase price would be $51 million with payments to be made in six installments over 6 to 8 years,
 starting in 2011, with the last payment potentially not occurring until 2018.  See Attachment 4A. 
· $55 million dollar purchase price – Under the "late closing," which could occur if (a) the County is unable to waive the colocation contingency; or (b) the County is unable to waive the contingency for obtaining the permits necessary to allow for the colocation, the purchase price would be $55 million with payments to be made in six installments over 6 to 8 years, starting in 2013, with the last payment potentially not occurring until 2020.  See Attachment 4B & 4C. 

Regardless of what installment schedule is used, the payments are structured so that the LLC pays for six parcels and for the first five installments, the parties agree that the value of the land transferred will be equal in value to 80 percent of the payment made.  See Exhibit B to PSA, p. 29-30.  This acts a protection for the County in that it holds between portions of the property valued at 27 and 29 percent of the total purchase price until the last installment is made.
· Price to be determined by appraisal – The purchase price would be determined by appraisal if (a) the County were unable to waive the contingency for obtaining the permits necessary to allow for the colocation and the LLC selects this method to close.  The payment would be all cash at closing, with closing occurring when Roads moved its operations from Summit Pit to the currently proposed replacement site in Ravensdale, anticipated to be in 2013; or (b) the County were unable to waive the contingency for obtaining the permits necessary to develop the Ravensdale site as a replacement for Summit Pit and instead of terminating the agreement, the LLC opts to proceed with a single closing.  The payment would be all cash at closing, with closing occurring shortly after Roads moves its operations from Summit Pit to another location.  Under this scenario, the County would have up to three years to clear up the permit issues at Ravensdale or find another substitute site and notify the LLC of its intention to relocate.  Then, the County would have another two years to build the replacement site.  All told, the closing could be as late as 2016, without the County facing any penalties.   See Attachment 4D & 4E.
7. LLC may waive an annual installment – If a phased closing, after the first two installments, LLC has the right to exercise a "closing waiver," whereby it can, with prior notice to the County, skip an annual payment.  The LLC may exercise this option only twice and not in consecutive years.  In exchange for any closing waiver, an amount equal to 5% of the remaining balance owed under the installment schedule will be added to the next installment payment.  (PSA p. 3, ¶2.2) 
8. Potential Termination 
· LLC does not waive potential property title exception. (PSA p. 10 ¶4.2.3) 

· LLC, in writing, does not waive its due diligence/development feasibility contingency, Earnest Promissory Note never converted to cash. (PSA p.11, ¶5.1.2)

· County not able to waive Ravensdale permit contingency and LLC elects to terminate, in which case LLC gets Earnest Money back.  (PSA p. 13, ¶5.2.5.3) 

· County not able to waive Ravensdale permit contingency and LLC elects to proceed but at the end of the three (3) year grace period the County has not been able to find another location to relocate Summit Pit operations.  LLC entitled to return of Earnest Money.  (PSA, p.  13 & 20 ¶¶5.2.5.3 & 10.1.2.1)  

· If any of the conditions precedent to LLC's obligations or any of the conditions precedent to County's obligations are not fulfilled by the appropriate closing date, the other party may terminate the agreement.   Return of the Earnest Money is conditioned on whether the non-performing LLC is in default. (PSA p.22, ¶12.1)
9. County's remedy, if LLC defaults, is limited to actual damages and the County's recovery is capped at $5 million of proved actual damages.  It is not entitled to consequential damages or lost profits.  (PSA p. 22, ¶13.2.1)

10. The remedy terms between the parties are not exact.  There is no dollar limitation on the damages that the LLC may recover if the County defaults; however it too may not recover consequential damages or lost profits.  Additionally, it is entitled to specific performance – meaning that it can get a judgment that would force the County to perform its obligations under the PSA.  (PSA p. 22, ¶13.2.2)

11. Costs to reclaim mining operations remains with County.  This is a shift from the proposed terms outlined in the RFP which required the proposer to agree to assume the costs for reclaiming and closing the mine at Summit Pit.  (PSA p. 5 & 15, ¶¶3.1.10 & 6.2)

12. LLC's entitled to transfer of County's mining permits.  LLC agrees to indemnify the County arising out using the permits.  (PSA p. 15, ¶6.4)

13. LLC assumes property "as is," but County remains liable for contribution if state or federal government comes after the LLC for hazardous substance clean-up.  (PSA p. 8, ¶3.2.5) 

14. Whereas the County may request the LLC to extend the period for the waiving the colocation and/or Ravensdale permit contingencies, the LLC has a right, upon notice to the County and depositing additional $50,000 cash into escrow, to a six month extension to waive its diligence/development feasibility contingency.  Compare ¶5.1.3 (p. 11) to ¶5.2.4 (p. 13).  However, until the LLC waives this contingency, the Earnest Money Promissory Note will not be converted to cash. (PSA p. 3, ¶2.4) 

15. While not clear under all payment scenarios, the intent is that within two years of waiving the Ravensdale permit contingency, the County will have completed Ravensdale facilities and moved.  If the County is incorrect and it takes longer to move off the Summit Pit property, under at least the payment scenario of ¶10.1.2.1 (p. 19-20), County faces a penalty of $10,000 per month. (PSA p. 15, ¶6.3)

16. LLC obligations that survive any or all closing(s) include: (a) affordable housing restrictions (15 year restriction on title for rental units and 30 year restriction for ownership units); (b) use of prevailing wage labor at least on the affordable housing component of the LLC's developing of the property; (c) beginning construction on the parcel (if closing is phased) within 24 months of the closing on that portion of the property; provided however, the LLC can ask for an extension which the County may not unreasonably withhold; (d) the development will achieve 4 or 5 star Build Green certification, incorporate low impact development, energy and water conservation methods and material re-use. (PSA p. 16-17, Section 7)

Executive Session: 

Because discussion with legal counsel regarding the risks associated with approving this PSA when public knowledge regarding this discussion is likely to result in an adverse legal or financial consequence to the County; and in order to consider the price at which Summit Pit may be sold when public knowledge regarding such consideration would cause a likelihood of decreased price, specific discussions regarding the legal ramifications of the PSA terms and how they affect the pricing will be discussed in executive session.  
CONCERNS:  
As members know, Roads is in the process of completing a Roads Operational Master Plan ("ROMP").  A component of the ROMP is a Facilities Master Plan.  The cost to replace Summit Pit with Ravensdale is currently estimated to cost $31 million.  Roads is already planning to spend the balance of the $20 million dollars of the $51 million sale price on other facility improvements.  Attachment 8.  Included in the Executive's proposed 2009 were appropriations for these other improvements.  However appropriations for 2009 and moving forward were removed from the adopted 2009 Budget.  A concern that Roads has already determined how it desires to spend the proceeds from the Summit Pit sale (excluding the Ravensdale replacement) seems premature when the ROMP and it Facilities Master Plan have not been completed or approved.  

Additionally by planning to spend anticipated sale proceeds before they are actually received requires Roads to commit to interfund borrowing.  If the property closes pursuant to the early closing, the interest cost would be $2.5 million.  If the property closes pursuant to the late closing scenario, the interest cost should be reduced to $700,000 because the LLC is paying an additional $4.25 million if the phased closing starts later.  Attachment 9.  In either event, Roads has not identified another funding source to pay for these interest costs.  

Finally, by taking this action, Roads appears to be making policy decisions regarding how the proceeds from the sale should be allocated without any direction from the Council.  To that end, with the removal of the requested appropriations for these other projects from the 2009 Budget, the Council will have an opportunity, when Roads seeks any supplemental appropriation, to determine if Roads' proposed use of the funds generated from the Summit Pit sale meet the Council's policy directives.  

ATTACHMENTS:

1.    Proposed Ordinance 2008-0516

2.    Transmittal letter for 2008-0516

3.    PSA

4.    3 charts of payment schemes

5.    Timeline 

6.    Summit Pit major repairs

7.    May 2008 letters between FMD and YarrowBay Group regarding RFP negotiations

8.    Use of Summit Pit sale proceeds

9.    Interfund borrowing 
� Described in more detail herein, the LLC has an option to invoke 2 delayed installments; meaning that it can skip up to two annual payments.  


� Colocation refers to the situation in which the County determines that Roads can continue to operate at the Summit Pit location for the period it will take to build Summit Pit's replacement (2011-2013), while at the same time, the LLC is also developing on parcel conveyed to it pursuant to the installment schedule.   


� The LLC has the option to choose between this "late closing" and establishing the purchase price by appraisal.  


� See footnote 1 above.


� Pursuant to PSA ¶13.16, the Effective Date of the PSA is when the ordinance authorizing the terms and conditions of the PSA becomes law.  (p. 25) 


� Described in more detail herein, the LLC has an option to invoke 2 delayed installments; meaning that it can skip up to two annual payments.  
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