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May 7, 2021

Dwight Dively, Director
King County Office of Performance, Management and Budget
401 Fifth Avenue, 8th Floor
Seattle, WA 98104

Re:  PAO “COVID 8” Request

Dear Dwight:

The Prosecuting Attorney’s Office (PAO) has been following health experts’ advice, guidelines, and recommendations to address the COVID-19 pandemic.  Our efforts have been successful in that we have, for the most part, kept our employees, our clients, and members of the general public safe from the harmful effects of the virus.  However, our efforts have also had very serious and negative impacts on the operations of our office and the entire justice system.  

Our criminal justice system is facing unprecedented pressures due to challenges related to its significant slow-down as the result of COVID-19.  For example, the number of pending cases in our criminal justice has doubled since March of 2020, when the stay-at-home order was first issued. 

The PAO is requesting 160 positions and budget of $78 million to address urgent and immediate needs in the following four areas[footnoteRef:1]: [1:  For details, please see Attachment A - Estimated PAO Costs to Address Caseload and Operation Needs Due to COVID-19] 


· Criminal Division – pending cases and COVID-related backlog
· Supreme Court mandates regarding resentencing and sentence review
· Civil Division – necessary capacity related to federal COVID relief funding
· Additional IT, HR, and Finance capacity related to increased work force needs 

I.	Criminal Division Pending and Unfiled Cases

A.	Increased Trial Capacity

Superior Court has announced its intention to add six new trial judges in an effort to tackle the unprecedented number of pending felonies currently awaiting trial.  Superior Court estimates that it will hold jury trials for 74 additional Class A felonies over the next 36 months, with a focus on trying the most serious cases first.



Every criminal trial requires a team of PAO employees to perform a variety of necessary functions, including:

Trial DPA:  Trial DPAs prepare all aspects of the case.  Prior to trial, DPAs identify and interview witnesses and experts, compile and review discovery, conduct legal research and prepare briefs for trial and pre-trial motions.  At trial, DPAs present the State’s case in chief, including introducing exhibits into evidence, presenting witness and expert testimony, and presenting opening statements and closing arguments – the more complex the case, the more skill and training required by the DPA.

Trial Paralegal: Paralegals are essential in getting cases to trial.  Paralegals schedule witness interviews and remain in contact with witnesses throughout trial, often adjusting witness schedules as trial timelines change.  Paralegals also create, redact, and alter trial exhibits pursuant to the Court’s rulings on motions and objections.  They test courtroom equipment, process and distribute discovery to defense attorneys, and schedule and coordinate interpreters.  

Victim Advocate: Victim advocates guide victims of crime through all stages of a criminal trial.  They meet with victims, explain the criminal justice process, conduct interviews, and are typically present with victims during court appearances.  Victim advocates also deploy crisis and case management techniques (including safety planning) and navigate victims to necessary services.  Victim advocates are absolutely essential in getting cases to trial and complying with our State’s Victim Bill of Rights.  

Word Processing:  Our Word Processing Unit prepares typewritten transcripts of 911 calls, interviews, jail calls and other items needed for trial.  These transcripts are essential evidence and are used and relied upon by judges, defense attorneys, juries, witnesses, and prosecutors.   

Discovery Unit:  Our Discovery Unit is essential in meeting the State’s ethical and constitutional requirements to deliver the most up-to-date and Bates’ stamped discovery/evidence to defense attorneys before and during each and every criminal trial.

Because Superior Court intends to add six additional judges in order to try 74 additional Class A felonies each year over the next three years, the PAO estimates that it needs the following resources to meet the Court’s goal:  

· 14 Senior Trial DPAs 
· 1 Senior Supervising attorney
· 4 Trial Paralegals 
· 3 Victim Advocates 
· 2 Word Processing Staff 
· 2 Discovery Unit Staff
· Various equipment needs (PbK licenses, laptops, etc. . .) 



	B.	Pending Homicide Trials

There are currently 200 homicide trials pending, and in 2020, our Most Dangerous Offender Project (MDOP) homicide DPAs were called to a record 146 homicide scenes.  So far in 2021, there have been 42 homicide call outs in King County.  Because jury trials were suspended for most of 2020 and because of the sharp increase in homicides in King County, the PAO will need additional resources to get our pending cases to trial, continue to assist in on-going investigations, and continue to respond to a record number of homicide “call outs”:


· 3 Senior DPAs (some homicide cases may require 2 Senior DPAs) 
· 2 Trial Paralegals 
· 2 Victim Advocates 

	C.	Increased Plea Capacity

Superior Court has indicated that it intends to add two new plea court judges.  On average, 75% of all cases in our criminal justice system resolve with a plea to charges as a result of the work of the PAO’s Early Plea Unit (EPU).  EPU triages pending cases for early resolution, thereby by saving the criminal justice system the cost of court hearings, lengthy pre-trial detention (jail), and jury trials.  Like trials, every plea to a criminal case requires a team of PAO employees to perform a variety of necessary functions:  

EPU DPA: An experienced DPA can assess a case and a defendant’s criminal history to come up with an appropriate and equitable plea offer. This DPA meets (virtually) with defense counsel to discuss the various issues in the case. They will receive and review mitigation materials from defense.  Oftentimes they are asked to work with a detective to follow up on an issue in dispute. They discuss the case with victims, who have a right to participate in the process under the Victim’s Bill of Rights. This DPA prepares the written offer, amends the charges, and reviews the plea paperwork. 

Victim Assistance Specialist – Restitution Investigator: Most crimes involve financial loss to the victim, so restitution is an important component to the majority of negotiated pleas.  This staff member communicates with victims early in the process to collect and process information related to the victim’s financial losses. This information is then shared with the EPU deputy and becomes part of the negotiated settlement.  

Calendar Coverage DPA: This DPA covers all of the hearings in the plea/sentencing court.  They will review the paperwork prior to court to ensure that the paperwork is in order.  In court, they will conduct the colloquy with the defendant to ensure the plea is made knowingly, intelligently, and voluntarily.  They will also conduct any sentencing hearings that take place contemporaneously with the plea (especially if the plea results in the immediate release of the defendant.)  

Sentencing Unit Staff: When a defendant enters a plea, a staff member needs to prepare the Judgement and Sentence. This is the official document that captures the judge’s ruling and is completed during a sentencing hearing.  

Victim Advocate: Advocates work with victims to explain the terms of a plea deal, ensure that the victim’s needs are satisfied, and to convey the victim’s concerns to the EPU DPA.    

Records Technician: A records technician is needed to handle the scheduling and preparation of the plea calendar. They also update the internal records to ensure that cases are properly categorized so no cases fall through the cracks.  

Every plea equates to one less criminal trial.  A single plea court can take approximately 10 pleas in a half day. If the court is running all day, five days a week, a single plea court can process approximately 400 pleas a month.  Meanwhile, an EPU DPA can expect to resolve about 25 cases per month via plea; as a result, it requires 16 EPU DPA to meet the capacity of a single full-time plea court.  In order to keep up with the Court’s intention to add two new plea judges/courts, the PAO the following additional resources:  

· 24 EPU DPAs to generate offers, meet with defense attorneys, review evidence and mitigation materials 
· 4 Victim Assistance Unit/Restitution Specialist Support Staff
· 2 Calendar Coverage DPAs
· 2 Sentencing Unit Support Staff 
· 4 Victim Advocates
· 2 Records Technician Support Staff
· 1 PbK Data Analyst/Case Manager
· Various equipment needs (PbK licenses, laptops, etc. . .) 

	D.	Backlog of Unfiled Felony Cases

While the resources described above (for increased trials and pleas) are necessary to meet the Superior Court’s increased capacity, the PAO has obligations that go beyond trying and resolving cases. 

There are 3,300 unfiled felony cases.  Of those, 600 have been reviewed and are ready to ready to be filed.  However, 2,700 of those cases are “backlogged” and are currently awaiting review.  This number has grown significantly in the past year because of COVID restrictions have greatly impacted how many people can appear in court

Backlogged cases are at risk of becoming “stale,” which is problematic for all parties.  Witnesses memories fade, victims fall out of touch, suspects and defendants cannot be located, and as a result, often fail to appear for court hearings.  Our criminal justice system is most efficient when it addresses recent criminal conduct.  For example, when a DPA is reviewing a criminal referral in “real time,” the PAO can readily assess if a case should be filed, diverted, or declined.  
Because thousands of cases are currently backlogged, those decisions are much more difficult. 

Additional DPAs and staff are necessary to dig out of the COVID backlog:  

· 8 felony filing DPAs 
· 2 Senior DPAs/Filing Supervisors 
· 2 Victim Assistance Unit/Restitution Specialist Support Staff
· 2 Case Development/Victim Advocates
· 2 Filing Support Staff
· 2 Records Technicians Support Staff
· 1 PbK Data Analyst/Case Manager
· [bookmark: _Hlk69396110]Various equipment needs (PbK licenses, laptops, etc. . .)  

	E.	Victim Support Funding to Clear Out Backlogged Property Crimes

As the PAO works through its backlog of unfiled cases, there will be some cases where the victim, by law, is owed restitution.  In many of those cases, if it were not for the out of pocket losses to the victim, the PAO may elect not to file charges and decline the case.   

As the PAO continues to work with the Executive Branch to launch the new Community Diversion Program (CDP) in early 2022, one observation is that some of these property cases would be eligible for CDP if it was currently up and running.  If the PAO had access to a small fund of $25,000 to reimburse victims for out of pocket losses, it may be in a position to decline some of these low-level property crimes in lieu of traditional prosecution.  In order to implement this type of practice as we work to launch CDP in January of 2022, the PAO will need the following resources:

· 1 Victim Advocate
· $25,000 to restore/reimburse victims of crime for out of pocket losses

	F.	District Court – Increased Capacity for Calendars, Trials, Pleas, Infractions

Since COVID-19, the number of District Court cases pending review has more than tripled.  There are over 2,400 cases that need to be reviewed for filing.  There are also a significant number of cases pending trial.  In order to address pressing needs in Superior Court, some PAO resources have been shifted away from District Court. I

District Court has indicated that it plans to add four new Court Commissioners to address its current backlog.  District Court has also asked the PAO to assign a DPA to cover all infraction hearings and to produce all discovery relating to infractions, which the PAO currently does not handle.

In order to meet the increased demands of additional District Court capacity, the PAO needs the following resources:

· 10 DPAs (4 for filing cases, 5 for trial/calendar coverage, 1 to cover infractions)
· 4 EPU DPAs (Like Superior Court cases, most District Court cases are resolved by plea)
· 1 Senior DPA/Supervising Attorney
· 5 Paralegals (4 to cover 4 additional courtrooms, 1 to cover infractions) 
· 2 Legal Administrative Specialist (LAS) III Support Staff Positions
· Various equipment needs (PbK licenses, laptops, etc. . .)

  
	G.	Appellate Unit 

In light of Superior Court’s intention to try an additional 74 Class A felony cases in the next 36 months, the PAO must also plan to cover any additional appellate work stemming from those additional cases.  Each Class A appeal requires an experienced DPA to review the lengthy transcription of the trial record, conduct legal research, and draft a brief.  On average, it takes an experienced DPA three to four weeks to reply to an appeal of a Class A felony trial.  Paralegal services and supervision review are also necessary components to support appellate work.  The PAO’s Appellate Unit also answers trial questions, assists with trial motions, and address other issues that arise in “real time” during the course of trials.  This work is essential and helps to prevent reversals (on appeal) and mistrials.  The PAO will need the following additional resources:

· 4 Senior DPAs
· 1 Senior DPA/Supervising Attorney
· 1 Paralegal
· Various equipment needs (PbK licenses, laptops, etc . . .)  

	H.	Superior Court’s COVID Safety Measures

As the result of COVID, Superior Court has separated in-custody defendants (Courtroom E1201) from judges and prosecutors (Courtroom E955).  As a result, the PAO has had to make some technological adjustments to accommodate the two locations.  Having two locations requires one additional records technician in court (for a total of two), which the PAO does not have adequate staffing or funding.   Having two locations has also added steps to the Court’s regular processes, which in turn, have created some delays in hearings.  Adding in-court navigators would speed up hearings and ensure far more manageable (pre-COVID) workloads.  The PAO will need the following resources:

· 2 LAS III Records Technicians Support Staff (one in SEA; one in Kent)
· [bookmark: _Hlk70016561]Various equipment needs (PbK licenses, laptops, etc. . . )  

	I.	Felony Traffic Backlog 

[bookmark: _Hlk69300766]The PAO has one dedicated DPA who handles all felony traffic cases, which include vehicular homicides and assaults.  The felony traffic DPA files, negotiates, and tries the majority of these cases because of the specialized nature of this work.  There are currently 113 felony traffic cases 16 traffic fatalities pending trial.  There are also 55 felony traffic cases backlogged and awaiting review.  COVID has severely impacted the resolution of these cases, and it is not possible to resolve this workload with just one dedicated DPA.  To address this serious and specialized body of work, the PAO will need the following resources:

· 1 Senior DPA
· 1 Paralegal
· 1 Victim Advocate
· Various equipment needs (PbK licenses, laptops, etc. . .)  

	J.	First Time DUI Diversion Program/DUI Court  

DUI’s make up approximately 65% of the District Court caseload.  About 67% of those cases involve first time DUI offenders.  Research reveals that a majority of first time DUI offenders never commit another offense.  In an effort to address this significant body of work, the PAO is interested in piloting either a pre-filing or post-filing DUI diversion program for first time offenders.  In either scenario, the PAO will need additional resources to staff and monitor these cases to ensure compliance.  Holding first-time DUI offenders accountable outside of the normal criminal justice process is more effective, both in terms of cost and accountability, in light of this population’s historically low recidivism rates.  In order to launch a pilot to determine if it is an effective way to address this significant body of work, the PAO will need the following resources:  

· 2 DPAs
· 1 Paralegal
· 1 LAS III Support Staff
· Financial resources to offer qualifying low-income participants low/no cost ADIS (Alcohol Drug Information School) and IID (Ignition Interlock Device)
· Various equipment needs (PbK licenses, laptops, etc. .  .)  


	K.	Protection Order Advocacy Program 

As the result of COVID-19, domestic violence abuse survivors – and their children -- have been literally trapped at home with their abusers.  Stay at home orders reinforced isolation for many survivors and made it more difficult for survivors to access critical services.  The PAO’s Protection Order Advocacy Program (POAP) worked quickly to partner with Legal Atoms (a tech company) to enable advocates to work side-by-side with survivors in a virtual platform to prepare protection order paperwork and develop supportive safety plans.  This new technology is a critical tool and has undoubtedly saved lives.  In order to continue this necessary tool and access as our Courts continue to safely maintain social distancing, which may be necessary for many more months, the PAO will need the following resources:

· Protection order technology platform and license (approximately $300,000 each year)
· 1 LAS III (for PbK data entry)
· 2 DV Protection Order Advocates (one in SEA and one in Kent)
· Various equipment needs (PbK licensees, laptops, workstations and space, etc. . .)

	L.	40-hour Work-Week Pay for Staff for 80 positions

To work though the glut of trials and cases caused by COVID-19, it will require not only the hiring of new staff, but the expanded use of the expertise of our existing staff.  PAO staff are paid for a 35-hour work week while DPD staff are paid on a 40-hour work week.  In order to keep up with demands addressing the COVID backlog (i.e. assisting in more trials, processing more cases, preparing more discovery, etc. . .), the PAO will either need to pay current experienced staff overtime for hours worked over their normal 35 hour work week or work with the Teamsters to allow a temporary (and voluntary) increase to 40 hours for interested staff.  Increasing some existing staff to 40 hours (commensurate with DPD) helps avoid more extensive use of overtime pay and guarantees the expertise/experience of our current staff.   

	M.	Project Safety 

The Office of Civil Legal Aid (OCLA) has provides pro bono emergency civil legal services to victims of domestic violence as part of “Project Safety” (which is housed in the PAO).  OCLA’s funding for Project Safety is in jeopardy at a time when victim needs are at an all-time high.  In order to continue to provide essential legal services to some of our community’s most marginalized individuals, the PAO is requesting funding to support 2 contract attorneys as part of Project Safety to serve the COVID-related needs of victims, including representation/advocacy  in protection order hearings, family law matters, housing and eviction prevention, and a variety of other civil legal needs

{{MoveCursor}}II. 	Criminal Division – Supreme Court Mandated Resentencing Work

In recent months, the Washington State Supreme Court has issued rulings and the Washington State Legislature has passed new laws that require the PAO to resentence thousands of cases and process an estimated 50,000 petitions to vacate prior convictions.  These mandates, which cannot be ignored, come at a time when our criminal justice system is already facing historic backlogs and court congestion due to COVID-19.  Not only does the PAO lack the resources to address this body of work, but failing to devote additional resources to tackle this specific body of work will only serve to slow or dilute our efforts to dig out of post-COVID-19 backlogs.  Furthermore, King County cannot ignore to postpone this body of work without liability for denying individuals’ constitutional rights.  New, dedicated resentencing are needed immediately as the result of these recent decisions:

State v. Blake
The Washington State Supreme Court issued a decision in State v. Blake finding the possession of a controlled substances statute unconstitutional.  In response, the PAO dismissed all pending cases in this category, and is in the process of reviewing and quashing all active warrants related to this category of cases.   

In addition, there is an estimated 750-1200 defendants (in King County) who are currently serving Department of Corrections (DOC) prison sentences, whose sentences are likely to be reduced as a result of the Blake decision[footnoteRef:2].  And, there are approximately 50,000 defendants who are now entitled to a vacation of their King County conviction as the result of the Blake decision.  Many of these individuals will also be entitled to a return of any payments made toward their financial obligations related to “Blake cases”.  But Blake is not the only ruling that has mandated re-sentencings. [2:  This number does not include defendants who were in custody only on a Possession of a Controlled Substance, as they have already been released.  ] 


State v. Ali
In Ali, the Washington State Supreme Court ruled that a standard-range sentence in an “auto adult” case is unlawful unless the court makes an individualized determination that the adult sentence is constitutionally proportionate.  This means that Superior Court will have to make this determination and issue new sentences in hundreds of cases.   All of these cases involve serious crimes of violence.  

In Re Personal Restraint of Monschke
In Monschke, the Washington State Supreme Court extended the prohibition on Mandatory Life Without the Possibility of Parole (LWOP) for juveniles aged 18-21 years old.  This decision will require resentencing in hundreds of King County cases

SB 5228
SB 5288 mandates resentencing for any defendant who was sentenced to life sentence as a persisted offender (aka “Three Strikes and You’re Out”) if one of the three predicate felonies was a Robbery in the Second Degree.  These are serious cases and will require special attention and victim outreach/notification as part of the PAO’s resentencing effort.  
{{MoveCursor}}
In order to complete this new body of work mandated by the Washington State Supreme Court and recent changes to Washington state law, the PAO will need the following resources:

· 7 DPAs (4 for resentencing, 2 to vacate prior convictions, and 1 to review/quash warrants)
· 2 Paralegals
· 1 Sentencing Unit Support Staff
· 2 LAS III Support Staff 
· 2 Victim Advocates
· Various equipment needs (PbK licenses, laptops, etc. . .) 

III.	Civil Division Needs

The PAO is requesting 2 DPA positions and 1 paralegal to backfill and support 2 current Civil Division DPAs who have essentially foregone their regular work and are currently substantially dedicated and deployed to supporting King County COVID-19 response and mitigation work, including compliance with all legal requirements related to federal funding from CARES Act, American Rescue Plan, FEMA and Treasury’s Emergency Rental Assistance Program, among others, as well as state funding. 

In addition, several other DPAs in the Civil Division dedicated a substantial portion of their time supporting the implementation of federally funded programs for DCHS and DAJD Public Health.  This work is complex and involves support and advice to numerous King County agencies, including the King County Council, from early program concept and design to eligibility assessment, to procurement and contract negotiation/finalization, and program/audit monitoring and response.  

Authorizing additional funding/FTEs for the Civil Division will also serve to reduce King County’s use of Pacifica Law Group, a private firm which has been hired to perform some of this work. 



IV.   HR, IT and Finance Needs 

The PAO is requesting 9 FTEs to assist in the areas of HR, IT, and Finance to provide necessary support and services related to recruiting, interviewing, hiring, and supporting a considerable number of new FTEs required to address the increase in work related to COVID-19 backlogs and a new body of resentencing work.  


Attachment A: Estimated PAO Costs to Address Caseload and Operation Needs due to COVID-19
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PAO Areas Needing Resources   No. of 

positions 

  Costs 

July-Dec 2021 

  Costs 

2022



  Costs 

2023



  Costs 

Jan-June 2024



  Costs 

2021 - 2024  

I. Criminal Division - pending cases 

and COVID-related backlog

134                     11,842,447       21,637,349       21,988,496       11,212,133       66,680,426      

II. Criminal Division - Supereme 

Court Mandated Resentencing 

Work

14                       1,006,459         2,012,917         2,050,376         1,045,692          6,115,444        

III. Civil Division Needs 3                         234,598             469,197             477,981             243,770             1,425,546        

IV. PAO IT, HR and Finance Needs 9                         647,261             1,294,522         1,318,612         672,492             3,932,888        

Grand Total 160                     13,730,766       25,413,986       25,835,465       13,174,087       78,154,304      
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