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Metropolitan King County Council

Budget & Fiscal Management Committee
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	2
	
	Date:
	February 9, 2005
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	2005-0039.1
	
	Prepared By:
	Monica Clarke


STAFF REPORT
SUBJECT:
Discussion of, and possible action on, the Executive’s proposal which authorizes $3.8 million in supplemental expenditure authority and $1.1 million in carryover budget authority.

SUMMARY: 
King County’s 2005 adopted operating budget is $2.4 billion. Of that amount, General Fund expenditures total $539 million and non-General Fund expenditures total $1.86 billion. 

The Executive has submitted a supplemental ordinance that addresses several time sensitive issues. These substantive expenditure requests were anticipated during the adoption of the 2005 budget, but the particular details had not been refined. Funds were reserved in the Current Expense (CX) Fund and Salary and Wage Contingency to cover those costs. 

ANALYSIS:
The Executive’s proposal requests total budget authority of $4.9 million including an additional $3.8 million in supplemental expenditure authority for agency needs that were not included in the 2005 Adopted Budget and $1.1 million in carryover from 2004 for programs that were budgeted last year, but are continuing in 2005. Table 1 below summarizes the Executive’s proposed changes to the 2005 adopted budget and carryover. The proposed ordinance also adds 9.33 FTEs and 1.00 TLT (term-limited temporary). See Attachment 6 for a matrix of all the proposed changes.

Table 1: Proposed CX and Non-CX Changes to the 2005 Adopted Budget  
	
	General Fund 
Proposed Expenditure
	Non-General Fund Proposed Expenditure
	Total

	
	
	
	

	Supplemental
	$3,722,088
	$110,000
	$3,832,088

	Carryover
	567,367
	567,367
	1,134,734

	Total
	$4,289,455
	$677,367
	$4,966,822


The staff report reviews the following categories of expenditure requests:

1. General Fund Supplementals
2. Non-General Fund Supplementals
3. Carryover of budget authority from 2004 to 2005
4. Striking Amendment 

1. GENERAL FUND SUPPLEMENTAL REQUESTS






A. Classification and Compensation Implementation 
$171,120

The Executive Branch has undergone an almost decade-long classification and compensation (“class comp”) process. The class comp process normalized the salaries of the former Metro and King county governments and brought employees’ wages up to market wage levels based on comparable market studies. Both represented and non-represented employees have been included in the process. In 2003, policy was established recommending a review of the County’s classification system every three years. 

The Legislative Branch launched a class comp study in early 2004 with a similar goal of reviewing the duties, qualifications and salaries of employees and comparing those compensation levels to those of other similar employees in this employment market. This supplemental request would implement the findings and recommendations of the class comp study.  The last study of this kind was done in 1990. Subject to further Council action, funding would be provided by a transfer from the Salary and Wage Contingency Fund and would be distributed among Legislative Branch agencies as follows:

Council Administration
$92,149

Hearing Examiner
5,272

Council Auditor
31,252

Ombudsman/Tax Advisor
22,764

King County Civic Television
8,140

Board of Appeals
11,543 
TOTAL:
$171,120

B. Andress Case Additional Workload 





$3,417,833
The Executive is seeking supplemental budget authority to support additional workload in four criminal justice agencies resulting from the Washington Supreme Court’s recent ruling that could result in vacating the sentences of 112 defendants convicted of second-degree felony murder. 

Background: The Court case is State v. Andress. In this case, Shawn Andress was sentenced to prison for a fight in which Edwin Foster was stabbed to death outside a West Seattle bar in 1995. Andress was convicted of second-degree felony murder by a King County Superior Court jury that concluded he committed assault by using a knife in the fight. At that time, the law held that a death resulting from a felony, including assault, robbery and arson, was punishable as felony murder regardless of whether the perpetrator intended to kill.

In March 2003, Andress’ conviction was overturned when the Washington State Supreme Court ruled that a conviction for felony murder could not be based upon a predicate crime of second degree assault, thereby reversing a 25-year old law. In the Court’s view, second degree assault that results in an unintended death is legally indistinguishable from the lesser crime of manslaughter, and therefore, does not warrant a murder charge. At that time, the court applied the Andress ruling prospectively and remanded to King County the Andress case and eight other felony murder cases that were on appeal at the time of the ruling. The Andress case was resolved with a plea and credit for time served. The Prosecuting Attorney’s Office (PAO) has indicated that the other eight cases have been or are in the process of being retried. It should be noted that a few months after the Supreme Court’s ruling the Legislature amended the statute and reinstated felony assault as an underlying felony to support a charge of felony murder.

In November 2004, the Court made the 2003 Andress decision retroactive, allowing all second-degree felony murder convictions predicated on a felony assault from 1976 to 2003 to be vacated. This ruling applies to 112 defendants in King County; 99 in custody and 13 recently release from prison, now on parole. Of the 99 defendants in custody, 55 have petitioned the court to have their sentence vacated. The PAO anticipates that most of the remaining 44 defendants will eventually petition the court to have their case remanded. 

Cases that are remanded to King County are likely to follow one of three scenarios: the case could be dismissed; the case could be resolved through a plea; or the case could go to trial. To date, three cases have already been resolved through a plea and six more dispositions are in the pipeline. The County’s criminal justice agencies collectively projected that 35 percent of the cases will go to trial. Although previous homicide trial rates approach 50 percent, the “Andress trial rate” is expected to be lower due to the age of some of the cases. Many of the cases have been tried once and the attorneys have the transcripts from the first trial. Therefore, fewer cases are expected to go to trial and more cases are expected to “plea out.” The remaining 65 percent of the cases are expected to be resolved with a plea (e.g. intentional murder, manslaughter or the predicate crime of second degree assault) or dismissal. 

In addition to the 112 defendants discussed above, there are an unknown number of persons convicted of second-degree felony murder who have served their time in prison and are out of custody who could request to have their charges dismissed. To date, three have petitioned King County Superior Court. This group is not included in the supplemental request because the ability to predict the case numbers and costs proved to be very limited. However, this issue should be closely monitored.

Budget Implications: The county prepared for the fiscal impact of the Supreme Court’s retroactive ruling by establishing a $6.4 million “Andress Reserve” in the General Fund financial plan. Five million dollars ($5 million) was approved in the second quarter of 2003 and an additional $1.4 million was added in the 2005 Adopted Budget. 

To date, one appropriation has been approved. Last September, the Council approved $34,000 for expenditure by the Prosecuting Attorney’s Office for planning costs in anticipation of the Supreme Court’s November decision. If approved, $3.4 million, or 53 percent of the reserve, would be distributed as shown below in Table 2. 

Table 2: Proposed Distribution of the Andress Reserve

	AGENCY
	PROPOSED EXPENDITURE

	Office of Public Defense
	$1,581,214

	Prosecuting Attorney
	1,157,363

	Superior Court
	525,073

	Judicial Administration
	154,183

	TOTAL:

	$3,417,833


The Executive has indicated that there will be additional supplemental requests for the Department of Adult and Juvenile Detention and the Sheriff’s Office as defendants are returned to King County for new trials. These additional costs will be addressed in subsequent quarterly corrections ordinances as the agencies determine their actual costs.

Attachment 5 is a timeline showing the “best guess” as to how the resolution of the Andress cases may proceed. This timeline applies to the 99 defendants that are currently in custody. Resolution of all the cases is expected by May 2006.

Council staff has reviewed each agency’s request and suggests that these are justifiable, but conservative estimates. 

The body of work associated with the Andress decision is unprecedented in the County and for budgeting purposes, the facts of each individual case, which are unknown at present, will determine the cost outcome. Consistent with the County’s conservative approach to budget and finance, the remaining $3 million of the Andress Reserve should be retained for this purpose.

The striking amendment (Attachment 1) includes a proviso that establishes a unified reporting mechanism for all of the criminal justice agencies so that the Council may monitor actual expenditures and the disposition of the Andress cases throughout the year. The proviso is discussed later in the staff report under the striking amendment section.








1. Office of Public Defense 




$1,581,214
OPD’s 2005 adopted budget is $32.1 million with 24.0 FTEs. Public defense services are provided through contracts with four non-profit law firms,
 or defender agencies. OPD is making every effort to assign all of the Andress cases to the defender agencies. Each agency has been required by OPD to establish an “Andress unit” and appoint homicide-experienced attorneys to the caseload. All Andress cases will be handled by these specialized units. 

OPD calculated its supplemental costs for the Andress caseload using a special Homicide Unit model based on a system of  “case credits” which represents the number of attorneys that are allocated to each case. Additional funding for administration, clerical staff and professional staff was added, consistent with the funding model used in the current public defense contracts. The breakout is as follows: 

Staffing  
$1,071,015



Administration  
310,199



Expert witness  
200,000


TOTAL:

$1,581,214
OPD is requesting $200,000 for expert witness costs, based on an average cost of $5,000 per case, but projects that total costs in this category could approach $400,000. Because some of the Andress cases date back many years, it is difficult to predict the costs associated with expert witnesses. OPD has indicated that it will seek additional funds for expert costs after they have more experience with the initial caseload. 

2. Prosecuting Attorney 






$1,157,363
The Prosecuting Attorney’s 2005 adopted budget is $47.6 million with 494 FTEs. The Prosecuting Attorney (PAO) has also used existing caseload standards to estimate its supplemental request. Based on a ratio of 10 to 13 cases per attorney, the PAO has assembled a team of eight senior deputies, four term-limited deputies and one lead paralegal to manage the additional workload. These staff members who have been moved to the Andress team will be backfilled with the hiring of junior and term-limited deputies, deputy assistants and a paralegal. The cost estimate also includes DNA/expert expenses and operational expenses including computers, furniture and books.



Staffing

$828,363



DNA/Expert  Expenses

250,000



Operating Expenses

79,000


TOTAL:

$1,157,363

3. Superior Court 




$525,073

Superior Court’s 2005 adopted budget is $36.2 million with 384 FTEs. Based on the assumption that approximately one-third of the cases will go to trial, Superior Court estimates each trial will require one week of pretrial work and three weeks of actual trial time with a jury. Andress cases will be assigned to Superior Court judges whose regular caseload will be backfilled by pro tem judges and staff. To accommodate these cases, the Court estimates the following costs:


Pro Tem Judges 
$144,333



Pro Tem Court Reporters
116,000



Courtroom Lease Costs
105,000



Juror Fees and Mileage
81,432 


Pro Tem Bailiffs
78,308


TOTAL:
$525,073
4. Judicial Administration 



$154,183
Judicial Administration’s 2005 adopted budget is $15.7 million with 203 FTEs. Using the same planning assumptions as Superior Court, Judicial Administration calculates the following costs:



Temporary Office Assistant
$80,408



Pro Tem Clerks
73,775


TOTAL:
$154,183

C. Office of Management and Budget 
$77,255 + 2.00 FTEs
The request is to convert two TLTs to FTEs. One position is a senior policy analyst to staff the public health operational master plan (OMP) in accordance with a Council budget proviso. Funding for the position was provided in the 2005 Adopted Budget. The public health OMP is a complex two-year project. The position will have project manager duties and work in collaboration with the Department of Public Health to develop goals, objectives, work plans and timelines required to complete the OMP,  hire a consultant and furnish deliverables to the Council, Board of Health, and the Public Health Oversight Group.

The second position is a data analyst position to support the Annexation Initiative. The fiscal analysis and data management requirements for the Annexation Initiative are expected to increase in 2005 as specific annexation and incorporation discussions with cities begin. With the increased complexity and scope of the data maintenance and analysis required to support negotiations with the cities, the work needs to be carried out by a dedicated position that reports directly to the Annexation Initiative lead.  Consistent with the Council adopted 2005 Annexation Initiative work plan, responsibilities of the position include:   


Maintenance and upgrading of the allocation model and database for unincorporated area revenue and expenditures to support both external outreach needs and internal budget and transition planning work: 


Refinement of the identification of services by type (regional, local, urban, rural, contract).


Identification of costs, revenues, and potential savings associated with various annexation scenarios and timelines for each of the ten largest urban unincorporated areas and by County fund or department.


Develop methodology to identify fiscal impacts of annexations on the county overhead allocation and internal service fund rate models.


Assisting county departments in the development of PAA specific cost, revenue, and savings estimations and associated financial plans.  This work will be the basis of the required fiscal and operation impact analysis OMB is required to provide to the Council in support of any proposed annexation agreements. 
D. Tashiro-Kaplan Building Tenant Improvements and Rent 

$226,000
The Executive is requesting $226,000 in additional appropriation authority for tenant improvements (TI) at the Tashiro-Kaplan (TK) building.


The County sold the Tashiro-Kaplan (T-K) building in 2000 to ArtSpace for the development of affordable artist housing. The purchase and sale agreement required the county to lease back in “as is” condition 10,000 square feet in the Tashiro portion of the building. The agreement stipulates that the majority of the leased spaced must be used for an arts-related purpose, and at the time the lease agreement was signed, the Executive envisioned the Office of Culture Resources (OCR) as being the tenant and relocating from its space in the Smith Tower. OCR became an independent development authority in 2003 and has since reorganized as 4Culture. At the time 4Culture departed from the County, no discussions occurred regarding the lease for the office space or the tenant improvements needed to make the space functional.
The county’s obligation for the lease began on July 1, 2004 and since that time, the county has been making payments to ArtSpace on the unoccupied office space. The purchase and sale agreement was silent on who was responsible for tenant improvements for the office space. After months of negotiations, the county reached an agreement with 4Culture in December 2004 to sublease the office space and split the cost of the tenant improvements. The target date for completion of the tenant improvements is July 1, 2005.

Table 3 below outlines the cost sharing agreement with 4Culture. Tenant improvements, estimated to cost $1,150,000, will be split 50-50, or $575,000 each. The County is obligated to cover the lease payments through June 30, 2005 at an estimated cost of $144,000. 4Culture will assume the lease on July 1, 2005. Abatement costs for the removal of asbestos, lead and mold were paid for by the County and considered a “pre-existing” condition of the formerly Transit-owned property. The anticipated cost for tenant improvements, lease payments, abatement of environmental hazards and miscellaneous expenses totals just under $1.5 million, with 4Culture’s share totaling $583,000 and the County’s share totaling $905,895.


Table 3: TK Improvement Expenditures – 4Culture and King County
	Cost Item
	4Culture
	King County 
	TOTAL

	Tenant Improvements
	$575,000
	$575,000
	$1,150,000

	Lease Payments
	0
	144,000
	144,000

	Abatement
	0
	178,886
	0

	Misc. 
	8,000
	8,009
	16,009

	TOTAL
	$583,000
	$905,895
	$1,488,895


Table 4 below shows the appropriations approved to date totaling $679,895 and the components of this $226,000 supplemental request. Approximately $203,991 would provide the final increment to meet the county’s 50 percent share of the tenant improvement costs; to date, the Council has approved $130,000 to cover the lease costs starting on July 1, 2004. An additional $14,000 would cover the lease payment (plus utilities and operating costs) through June 30, 2005 and $8,000 for miscellaneous costs. All the appropriations are from the Current Expense (CX) Fund with the exception of the abatement costs which were funded by the Transit Operating Fund and ArtSpace. 
Table 4: T-K Building Appropriations To Date and Projected County Costs 
	Cost Item
	3rd Quarter
	4th Quarter
	2005 Budget
	Supplemental Request
	TOTAL

	Tenant Improvements1
	$325,000
	$46,009
	
	$203,991
	$575,000

	Lease Payments1
	64,050
	32,599
	33,351
	14,000
	144,000

	Abatement2
	0
	178,886
	
	0
	178,886

	Misc. 1
	0
	0
	
	8,009
	8,009

	TOTAL:
	$389,050
	$257,494
	$33,351
	$226,000
	$905,895

	Cumulative Total: 
	$389,050
	$646,544
	$679,895
	$905,895
	


1 Tenant Improvements, Lease Payments and Misc. are funded by the Current Expense (CX) Fund.

2 Abatement costs are funded by $151,039 from the Transit Operating Fund and $27,847 from ArtSpace.

In considering this request, the Council may want to keep in mind that the county is responsible for making the Tashiro space functional as office space. If 4Culture had remained “OCR” and moved in as originally planned, the Current Expense (CX) Fund would likely have borne the entire $1.1 million tenant improvement cost. It should be noted that this item is “double-budgeted” in both the operating and capital supplemental ordinances. This ordinance provides for a transfer of CX revenues to the CIP where the project is budgeted for expenditure.
2. NON-GENERAL FUND SUPPLEMENTAL REQUESTS






A. Community and Human Services Administration 
$110,000 + 1 TLT
The County is receiving grant funding from United Way and the city of Seattle to fund one TLT program manager for the Homelessness Initiative. This TLT is a Program Manager-II that will work under the Program Manager-IV TLT that was approved in the 2005 Budget.  Both positions are staffing the implementation of the Committee to End Homelessness in King County's ten year plan, with the Program Manager-IV in the lead role.  This request is fully revenue-backed. The county is receiving funds for this two-year position from United Way ($60,000) and the city of Seattle ($50,000). 

B. Water and Land Resources Division 



0.50 FTE
 This position will develop and coordinate implementation of a new system for the current use taxation/farm plan/forest plan participation.  The work will be ongoing and will increase an existing .50 position to a full 1.00 FTE position. This request converts a .50 TLT added by the Council in the 2005 Adopted Budget to handle the anticipated increased volume in the current use taxation program due to a waiver of the fees. Funding for the position was provided in the 2005 Adopted Budget, therefore, there is no fiscal impact. 

C. ITS Technology Services 


1.00 TLT
This request converts an Asset Manager position approved in the 2005 budget from a TLT to an FTE.  The position was inadvertently approved as a TLT. This is a technical correction. A total of $68,275 is already budgeted. There is no fiscal impact.
3. CARRYOVER FROM 2004 to 2005 
A. Human Services Funding 


$567,367 + .50 FTE
In the 2004 fourth quarter omnibus ordinance (Ordinance 15086), the Council approved grants to human service agencies. Some of those grants were awarded and completed in 2004. However, most of the funding was not encumbered by the end of 2004, therefore, it must be carried over into 2005. This request also funds a .5 FTE at $57,367 to help administer the grant contracts in a more timely manner. It should be noted that this item is double-budgeted – once in Human Services CX Transfers to provide for a transfer of CX revenues to the Children and Family Set-Aside, Community Services Division where the item is also budgeted for expenditure.
4. STRIKING AMENDMENT
Attachment 1 is a striking amendment to the proposed ordinance which brings the total appropriation to $5.4 million, an increase of $516,115 over the Executive’s proposed expenditure (see Table 5 below). 

The increase is attributed to the inclusion of a supplemental request for the Assessor’s Office which was transmitted as a separate piece of legislation (Proposed Ordinance 2005-0042). That ordinance will lapse at the end of the year.

Table 5: Summary of Changes in BFM Committee Striking Amendment
	
	AS TRANSMITTED 
	STRIKING AMENDMENT
	DIFFERENCE

	Fund
	Expenditure
	FTEs
	Expenditure
	FTEs
	

	General Fund
	$4,289,455
	2.00
	4,805,570
	2.00
	$516,115

	Non-General Fund
	677,367
	7.33
	677,367
	7.33
	0

	
	$4,966,822
	9.33
	5,482,937
	9.33
	$516,115


The following changes are proposed in the striking amendment: 

A. Office of Management and Budget - Andress Reserve Proviso 
The striking amendment inserts a proviso in the OMB budget that sets up a reporting requirement on actual expenditures of the Andress Reserve by four criminal justice agencies: Office of Public Defense, the Prosecuting Attorney’s Office, Superior Court and Judicial Administration.  

B. Department of Assessments 
1.  Collective Bargaining Agreement
The striking amendment includes $517,115 in supplemental budget authority for the Department of Assessments to cover retroactive compensation for 2004 negotiated under a collective bargaining agreement with Teamsters Local 763.  The agreement provides a cost-of-living adjustment plus an increase of two pay ranges for most of the job titles covered by the agreement. This supplemental request was transmitted under separate legislation, Proposed Ordinance 2005-0042. The collective bargaining agreement has been transmitted, Proposed Ordinance 2004-0532, but has not yet been reviewed by the Labor, Operations and Technology Committee. Therefore, an expenditure restriction is included in the striking amendment that withholds the release of funds until Council adoption of the labor agreement. 


2. Proviso - Quarterly Expenditure Reports
In response to an over-expenditure in the Department of Assessment’s 2004 budget, a proviso has been inserted in the striking amendment which encumbers $567,000 until the Executive transmits and the Council approves by motion quarterly expenditure reports for the department. Upon Council approval of each quarterly report, $189,000 in expenditure authority will be released.


C. Noxious Weed Control Program 



(5.33 FTEs)
The Executive requested the conversion of 8.00 seasonal positions (TLTs) into 5.33 FTEs. In accordance with the state’s Noxious Weed statute, the county employs field staff members with scientific backgrounds to survey public and privately owned lands in King County for noxious weeds and to work with landowners and county agencies to achieve weed control. Field staff work from March 15 through November 15 when weeds are growing the most rapidly. The Executive maintains that field surveys are an annual on-going body of work. However, the code requires an annual body of work review documenting the use of part-time and temporary employees. Only after it has been determined that an “on-going, relatively stable and predictable” body of work exists, that new FTE positions may be created. To date, there has not been a body of work review of the Noxious Weed program field staff. Therefore, the striking amendment removes the FTE authority. 

ATTACHMENTS

1. Striking Amendment (S1) to Proposed Ordinance 2005-0039
2. Title Amendment (T1) to Proposed Ordinance 2005-0039
3. Proposed Ordinance 2005-0039 with Attachments

4. Executive’s Transmittal Letter dated January 26, 2005
5. Timeline: Draft In Custody Hinton/Andress Cases Planning Timeline 11/19/04

6. Crosswalk between Executive Proposed and BFM Striking Amendment dated 02-09-05
INVITED

Steve Call, Director, Office of Management and Budget
Anne Harper, Public Defender, Office of Public Defense

Mark Larson, Criminal Division, Prosecuting Attorney’s Office

Dan Satterberg, Administrative Division, Prosecuting Attorney’s Office

James Walsh, Senior Financial Analyst, Office of Management and Budget
� Associated Counsel for the Accused; Society of Counsel Representing Accused Persons; The Defender Association; and Northwest Defender Association.





PAGE  
10

_919829133

