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Committee of the Whole
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	2013-0242
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	Invited:
	•
Dave Chapman, Director, Office of Public Defense

•
Dwight Dively, Director, Office of Performance, Strategy and Budget (PSB)


Proposed Ordinance 2013-0242 was amended in committee and was reported out of committee on 21 October 2013 with a Do Pass Recommendation.
SUBJECT

An ordinance implementing the proposed charter amendment creating a department of public defense, contingent on voter approval of the charter amendment.
SUMMARY

Proposed Ordinance 2013-0242 (Attachment 1) would implement the proposed charter amendment that was placed on the November 2013 ballot by Ordinance 17614 (Attachment 4). The proposed ordinance is contingent on the charter amendment being approved by the voters.
The charter amendment would create a charter-based department of public defense, headed by a county public defender, within the executive branch. The amendment also provides for the creation of a public defense advisory board, which would be representative of a variety of groups that focus on issues related to public defense. The county public defender would be appointed by the executive, subject to council confirmation, from among candidates recommended by the advisory board. The advisory board members would be appointed by the executive, subject to council confirmation, from among candidates recommended by the groups that they represent. 
Proposed Ordinance 2103-0242 would implement the charter amendment if it is approved by the voters. Primarily, the ordinance would: supplement the charter description of the duties of the department of public defense and the county public defender; further define the required qualifications for serving as county public defender; detail the membership, qualifications, and duties of the public defense advisory board; and detail the process for appointment, confirmation, and removal of the county public defender and the members of the public defense advisory board.
BACKGROUND

Dolan Litigation

For many years King County contracted with four private, nonprofit corporations for the provision of most public defense services. In January of 2006, a class action lawsuit was filed against the County, alleging that the employees of these agencies were county employees and that King County had a duty to enroll them in the Public Employees' Retirement System (PERS). In a ruling upheld by the Washington Supreme Court, the trial court held that the nonprofits were “arms and agencies” of King County, making the employees of those nonprofits employees of King County for purposes of PERS enrollment.
In April of 2012, the County began making employer contributions to PERS for those employees. In March of 2013, the Council approved a settlement agreement between King County and the Dolan plaintiffs. The settlement agreement recognizes the plaintiffs as county employees on July 1, 2013, with full benefits, but leaves up to King County how public defense will be structured. The settlement has received judicial approval, but will not be final until an appeal by the State Department of Retirement Services has been resolved.
“Interim” Ordinance 17588
On 20 May 2013 the Council adopted as an interim measure Ordinance 17588, which created a new department of public defense that initially has four divisions.  This department will be in place until the Council decides on a new public defense structure and that structure is implemented. The Executive has transitioned almost all of the former staff of the four nonprofit public defense agencies to the status of county employees within the new department of public defense.
Charter Amendment Ordinance 17614

In large part to provide a degree of independence that is expected to help maintain the high quality of public defense services that King County is known for, the Council on 1 July 2013 adopted Ordinance 17614, which placed on the November 2013 ballot a charter amendment that would, in part, if approved by the voters:

· Create a charter-based department of public defense, headed by a county public defender and staffed by career-service county employees, within the executive branch;

· Create a public defense advisory board, which would be representative of a variety of groups that focus on issues related to public defense;

· Provide for appointment of the county public defender by the executive, subject to council confirmation, from among candidates recommended by the advisory board, and provide for possible removal of the public defender by the executive for cause, subject to appeal to the council;

· Provide for appointment of the advisory board members by the executive, subject to council confirmation, from among candidates recommended by the groups that they represent;
· Establish duties of the department of public defense, including not only the provision of legal counsel and representation to indigent individuals but also the fostering and promotion of “system improvements, efficiencies, access to justice and equity in the criminal justice system” and other duties that may be prescribed by ordinance;

· Establish duties of the public defense advisory board, including: recommending candidates to fill any vacancy in the office of county public defender; reviewing, advising, and reporting on the department of public defense; advising the executive and the council on matters of equity and social justice related to public defense; and such other duties as the council may prescribe by ordinance;
· Provide that nothing in Article 5 of the county charter (concerning the county personnel system) is intended to “limit the ability of the county to contract with any person, organization, or government for services that could be provided by the department of public defense”; and

· Provide that the county executive must consult with the county public defender on the plans and goals for collective bargaining with represented employees of the department, both before and periodically during the negotiation of their terms and conditions of employment.
Proposed “Implementing” Ordinance 2013-0242
The proposed charter amendment, if approved by the voters, would establish the structure and the key elements of a charter-based department of public defense, office of county public defender, and public defense advisory board; however, the details for implementing the charter amendment must be prescribed by ordinance, which is the purpose of Proposed Ordinance 2013-0242, the provisions of which are described below.
ANALYSIS OF PROPOSED ORDINANCE 2013-0242
This analysis of Proposed Ordinance 2013-0242 is based on Striking Amendment S4 (Attachment 2), not on the original proposed ordinance, because of the number of changes that are included in the striking amendment.
The key provisions of Striking Amendment S4 are:
A. Department of Public Defense (DPD)
1.  Duties:
a. Managing and being fiscally accountable for providing public defense services (53-60);

b. Screening applicants for financial eligibility and securing reimbursement to the extent of their ability (or their families’ ability) to pay (61-65);
c. Establishing and maintaining an assigned counsel panel and assigning cases to panel members (66-70);

d. Preparing an annual budget that evaluates and forecasts service delivery levels and DPD expenses (71-75); and
e. “Fostering and promoting system improvements, efficiencies, access to justice and equity in the criminal justice system” (76-77).

2. Permitted DPD activities:
a. Providing services by contract to tribal governments and municipalities in King County (78-81);
b. Services related to Raising Our Youth As Leaders (ROYAL), including entering into agreements (82-84).
B. County Public Defender (CPD)
1. Qualifications:
a. Attorney admitted to practice in any U.S. jurisdiction, in active status and good standing (188-89);
b. Within two years after appointment, become a member of the Washington State bar in active status and good standing (189-92); 
c. At least seven years of experience as an attorney primarily practicing criminal defense, including both felonies and misdemeanors (192-94); and
d. Supervisory and managerial experience (194-95).
2. Duties:
a. Managing and being fiscally accountable for DPD (90-91);
b. Ensuring that DPD employs the needed technical and public defense expertise (92-93);
c. Representing the executive in all city, county, state, and federal forums where the defense perspective is required (94-95);

d. Ensuring that the American Bar Association Ten Principles for a Public Defense Delivery System guide the management of the department and the development of department standards for legal defense representation, and filing with the clerk of the council by April 1 of each year a report on the results of the county public defender's efforts in that regard (96-101);
e. Following the Washington State Standards for Indigent Defense Services (102-03);

f. Developing and maintaining appropriate standards for staff qualifications and experience (104-05);

g. Working collaboratively with the public defense advisory board (PDAB) and providing relevant, non-privileged information to the board upon its reasonable request (106-08);
h. Fostering and promoting system improvements, efficiencies, access to justice, and equity in the criminal justice system (109-10); and
i. Within seven days after appointment, the CPD must designate a DPD employee to serve as deputy and, in the event of a vacancy in the office of CPD, as interim CPD until a new CPD is appointed (184-87).
3. Appointment process

a. Appointed by the Executive, subject to Council confirmation, from among candidates recommended by PDAB (111-17);

b. Within seven days after the CPD position becomes vacant, the Executive must begin a national recruitment for candidates (118-24);

c. The Executive must complete the recruitment and provide PDAB with the names and related information of all candidates who meet the charter and code qualifications (124-28);

d. Within 60 days after receiving the candidate information from the Executive, PDAB must review the candidates and recommend three for the Executive’s consideration; PDAB must not rank the candidates, but may summarize the particular strengths of each (128-35);
e. Within 15 days after receiving the list of recommended candidates from PDAB, the Executive may request three additional “names” (i.e., candidate recommendations and relevant written materials about each candidate); PDAB must comply within 30 days (136-40);

f. Within 30 days after receiving the list of names from PDAB, the Executive must make the appointment (141-45); if PDAB has not provided the requisite number of names, the Executive may either choose one of the recommended candidates or wait until PDAB has provided the requisite number and make the appointment within 30 days thereafter (145-49);
g. Council confirmation requires the affirmative votes of five councilmembers; motions to confirm are referred to the Committee of the Whole (150-53);

h. If the Council rejects the appointment, PDAB must within 30 days recommend one additional candidate to the Executive (154-57); if the Executive has not previously requested three additional names (e.g., after receiving the initial three names), the Executive may request four more names instead of just one (158-64); PDAB must provide the additional one or four names within 30 days (164-67);
i. Within 30 days after receiving the additional name or names, the Executive must make the appointment (and may not appoint a candidate whom the Council has rejected) (168-71); if PDAB has not provided the requisite number of names, the Executive may either choose one of the recommended candidates or wait until PDAB has provided the requisite number and make the appointment within 30 days thereafter (171-174);
j. Upon written request from the Executive, the Council by motion may authorize the commencement of a new selection process, beginning with a new national recruitment (175-183); this provides a remedy if the original pool of candidates is considered unsatisfactory.

4. Term of office: 
a. Four years, ending at same time as the term of the county prosecuting attorney (196-97);
b. The Executive may reappoint the CPD to additional terms, subject to Council confirmation (197-200).
5. Removal for cause:

a. The Executive may remove the CPD only for cause, which includes but is not limited to:

i. The grounds for vacancy of elective office under Section 680 of the King County Charter (203-04);

ii. Failure to meet the applicable legal requirements for serving as county public defender (205-06);

iii. Conviction of a crime (207);

iv. Misconduct under the Washington Rules of Professional Conduct (208-09); and

v. Failure to manage the department effectively (210).
b. CPD may, within 10 days, appeal removal to the council, which may either affirm or reverse the removal within 30 days; inaction by the council results in affirmance of the removal (218-24).
6. Compensation: At the same rate as the prosecuting attorney (233-34).
C. Public Defense Advisory Board (PDAB)
1. Duties
a. Review the activities and plans of DPD (237-38);

b. Make recommendations to CPD (238-39);

c. Advise the Executive and the Council on matters of equity and social justice related to public defense (239-40);
d. Prepare reports as required and as PDAB deems appropriate (240-41);

e. Recommend candidates to fill any vacancy in the office of CPD (241-43);
f. Work collaboratively with the CPD (and may reasonably request relevant, non-privileged information) (244-46); and
g. Consult with the county prosecutor, courts, and DPD in performing all of PDAB’s duties except recommending candidates for CPD (246-48).

2. Makeup of board: eleven members (249-270), representing:
a. Washington Association of Criminal Defense Lawyers;

b. Washington State Office of Public Defense;

c. Washington Defender Association;

d. King County Bar Association;

e. A bar association identified as a minority bar association by the Washington State Bar Association; and
f. Nonpartisan organizations active in King County that focus on:
i. Mental health issues;

ii. Substance abuse issues;

iii. Military veterans;

iv. Issues related to poverty;

v. Juvenile justice issues; and

vi. Immigration issues.
3. Terms of board members: staggered three-year terms (271-77);
4. Appointment process
a. Council clerk notifies groups of vacancies (289-302);

b. Represented groups have 60 days to recommend candidates to the Executive (266-335);
c. Within 30 days after the close of the notice period, the Executive must make the appointment, which is subject to Council confirmation; if a represented group has not provided the requisite number of names, the Executive may either choose one of the recommended candidates or wait until PDAB has provided the requisite number and make the appointment within 30 days thereafter (314-324);

d. Council motions to confirm are referred to the Law, Justice, Health, and Human Services Committee (326-28);

e. If the Council rejects an appointment, the represented group has 30 days to recommend an additional candidate for the Executive to consider (329-35).
5. Qualifications
a. Substantial experience and expertise that are relevant to the work of DPD (341-42);
b. Ability and willingness to commit the time necessary to attend meetings and participate effectively (343-44);

c. A majority “should have substantial experience in providing indigent defense representation” (344-45);

d. “To the extent practicable, the board membership shall reflect the diversity of the county” (345-46); and
e. “[M]ay not, while serving on the board, hold elective public office except precinct committee officer, be a candidate for elective public office except precinct committee officer, serve as a King County judge, a King County prosecuting attorney or a King County public defender or be an employee of a King County court, the King County prosecuting attorney or the King County department of public defense” (346-51).
6. Meetings: at least once every two months (352).
7. Reports: at least two each calendar year: one on PDAB’s review of CPD’s proposed budget for public defense; and one on the state of county public defense (352-55). The latter “shall include an assessment of the progress of the county in promoting equity and social justice related to the criminal justice system and may include recommendations for advancing equity and social justice.”
8. Staffing: to be provide by the Council (359).
AMENDMENTS
Striking Amendment S4 (Attachment 2) would extensively revise the original ordinance; hence, the analysis contained in this staff report reflects the striking amendment, not the original ordinance.
Title Amendment T1 (Attachment 3) would amend the code references in the title to conform to Striking Amendment S4 and would remove unnecessary substantive detail.
� Numbers in parentheses are the line numbers of Striking Amendment S4 where the subject is addressed.
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