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INTERLOCAL AGREEMENT BETWEEN 
KING COUNTY AND
THE CITY OF ENUMCLAW
REGARDING THE KING COUNTY FAIR
This Interlocal Agreement is made on this ___ day of ___________________, 2009, by and between the City of Enumclaw (“City”), a code city with a mayor-council form of government, organized under RCW Title 35A; and King County (“County”), a home rule charter county and political subdivision of the State of Washington.

BACKGROUND
1. In 2002, the King County Parks and Recreation Division (“Division”) faced significant financial challenges.  That year, the Division faced a major fiscal crisis that required a reduction in the Division's 2003 budget of approximately $9 million, a 35 percent cut.  To address that crisis, the County convened the Metropolitan Parks Task Force to make recommendations on ways to transition the Division to a more stable fiscal future.
2. The Metropolitan Parks Task Force recommended that the County transfer active recreation facilities to cities and focus primarily on providing regional trails and natural lands.  Consistent with the Metropolitan Parks Task Force recommendations, all County pools located within cities were transferred to those cities.  In addition, the Enumclaw Golf Course was transferred to the City.
3. The Metropolitan Parks Task Force found that: "The fiscal crisis facing the County demands a much stricter approach to selecting what services the County will and will not provide. The County parks system can no longer afford to be all things to all people."  As a result the Metropolitan Parks Task Force concluded that the County must "limit its involvement in providing local recreation services, particularly within cities."
4. The Metropolitan Parks Task Force further found that: "The provision of active recreation services and programming must be fundamentally changed, moving away from the County's operation of facilities and programs toward developing new partnerships and finding alternative service providers that can meet public needs, but at less or no ongoing taxpayer expense related to the maintenance of such facilities." (Emphasis in original.)
5. In January of 2007, to support the City's efforts to develop a first-class equestrian facility in the City and to reduce the County's ongoing expenses related to the King County Fairgrounds, the County transferred the Fairgrounds to the City without charge in a transaction that also provided the City with $2 million in cash.  In connection with the transfer, the City and the County executed a 10-year lease ("the Lease") which permitted the County to hold the King County Fair ("Fair") at the Fairgrounds.  The former Fairgrounds facility is now known as the Enumclaw Exposition Center.  In 2007 and 2008, the County held the Fair at the Enumclaw Exposition Center pursuant to the Lease.
6. The County operates the Fair pursuant to chapter 36.37 RCW.  The Fair provides important educational and recreational opportunities for youth and generates significant revenue for the City and its businesses.  However, with the transition of the Division away from the provision of recreational programs, the Fair is one of the last remaining recreation programs that the County continues to operate.  
7. The Enumclaw Exposition Center is the centerpiece of the City's efforts to promote equestrian tourism in the City.  The City is working to develop the Enumclaw Exposition Center into a major equestrian facility to provide additional tourism revenue to the City and its residents and businesses.  Studies that the City has conducted have indicated that the Enumclaw Exposition Center should serve as a multi-purpose facility hosting other major events in addition to equestrian shows and competitions.  

8. The County's continuing fiscal challenges have limited the resources the County can contribute to the Fair.  Despite declining attendance, the Fair remains one of the largest annual events at the Enumclaw Exposition Center. 

9. The County faced another major fiscal crisis for 2009 with an estimated revenue shortfall of more than $90 million.  This unprecedented shortfall required reductions in services throughout County government.  As a result, the King County Fair was not included in the King County Executive's proposed 2009 budget.
10. The King County Council restored the King County Fair in the 2009 County budget with "one-time" funding.  However, without additional revenue, the County expects to face even greater shortfalls in future years.  As part of the 2009 budget, the Council also directed the County Executive to appoint a task force to provide recommendations on ways to make the Fair sustainable.
11. Given future County financial projections, it does not appear that the County can continue to produce the Fair.  However, the City has expressed an interest in producing the Fair in 2009 as a way to continue the Fair in 2009, while the task force recommendations are developed.
12. It is in the best interests of the public, the County, and the City for the Fair to continue at the Enumclaw Exposition Center, and the City has had significant success in operating the Enumclaw Exposition Center, including increased rentals and facility enhancements.
13. In RCW 36.37.040, state law authorizes the County Council to employ “persons” to assist in the management of fairs or to designate a nonprofit corporation as the exclusive agency to operate and manage such fairs.  Pursuant to RCW 1.16.080(1) and Wash. Const. Art. XI §10, the City is a “person” and a not-for-profit municipal corporation under state law.
14. In RCW 36.01.010, state statute authorizes the County to make such contracts as may be necessary to the exercise of its corporate or administrative powers.

15. As a code city organized under RCW Title 35A, the City has all of the powers and authority afforded a municipal corporation under Washington State law, including the power to contract, the power to enter into interlocal agreements under RCW Chapter 39.34, and the power to operate recreational programs and facilities for benefit of the public.

16. King County Charter ("the Charter") Article 1, Section 120, authorizes the County, in the exercise of its powers and the performance of its functions and services, to agree by contract to participate jointly in or in cooperation with any one or more other governments, and to share the costs and responsibilities of such powers, functions, and services.  

17. The Interlocal Cooperation Act, Chapter 39.34 RCW, authorizes local governmental units to make the most efficient use of their powers by enabling them to cooperate with other localities on a basis of mutual advantage and thereby to provide services and facilities in a manner and pursuant to forms of governmental organization that will accord best with geographic, economic, population and other factors influencing the needs and development of local communities.
18. Pursuant to and consistent with RCW Chapter 39.34, RCW Chapter 36.37, RCW Title 35A, the Charter, and the Code, the County and the City agree that the Lease is terminated, and that the City will operate, conduct and manage the King County Fair at the Enumclaw Exposition Center in 2009, subject to and consistent with the following terms and conditions:

TERMS AND CONDITIONS
1.0
County's Rights and Responsibilities.

1.1
Funding Amount and Purpose.  The County will pay the City three hundred eleven thousand two hundred and three dollars ($311,203.00) from appropriated funds in the County's Parks and Recreation Division Budget, Project No.  460294 to be used solely for the purpose of supporting the City's management, maintenance, repairs, and production of the Fair at the Enumclaw Exposition Center in 2009.

1.2
Timing of Payment.  The County will pay to the City a lump sum payment of three hundred eleven thousand two hundred and three dollars ($311,203.00) within thirty (30) days of the date that the City and County have executed this Agreement.  
1.3
Method of Payment.  The County shall make the payment to the City in accordance with instructions from the City. 
1.4
County Leasehold Interest in Exposition Center Terminated.  The City and the County agree that effective upon the date that the City executes this Agreement, that certain Lease, styled as the "Lease Agreement Between the City of Enumclaw and King County," and dated December 12, 2006, is hereby terminated, consistent with and pursuant to Section 8.2 of the Lease and this Section 1.4.
1.5
City to Retain State Funding.  The parties acknowledge that in prior years, the State of Washington has contributed approximately thirty seven thousand dollars ($37,000) towards the annual operation and management of the King County Fair.  The County agrees that in any year in which the City manages and operates the Fair, the City may receive and keep any such contribution(s) by the State of Washington.  The City shall prepare and submit any necessary documentation to the State in connection with the State funding.
1.6
County Staff Support.  Upon request, within reason, and subject to budget limitations, including furloughs, during the term of this Agreement the County will make its staff available during regular business hours to consult with the City regarding Fair operations and practices.

1.7 County to Provide Administrative Materials Without Charge.  Within sixty (60) days of the date that the City executes this Agreement, and to the extent permitted by law or preexisting contractual obligations, the County will provide to the City all files and templates, vendor and employee lists, marketing materials, and other administrative materials relating to the Fair, which shall become the property of the City.  PROVIDED, that nothing in this Section 1.7 shall require the County to breach, terminate, or otherwise violate any software agreements or other intellectual property licenses that it may hold in connection with Fair-related administrative materials.

1.8
Fair-related Personal Property and Logo/Slogan License.  Within sixty (60) days after the date that the City executes this Agreement, the County may execute a Bill of Sale to transfer to the City all personal property owned by the County and used primarily or exclusively for the Fair.  Such property shall be transferred without charge and free and clear of all liens and encumbrances; and such property shall become the property of the City.  In addition, for the term of this Agreement, the County hereby grants to the City a non-exclusive license to use the phrase "King County Fair" and the King County Fair logo.
2.0
City's Rights and Responsibilities.  In exchange for the payment from the State of Washington and the County's financial support for the Fair and other duties outlined in Article 1 of this Agreement, the City shall have the following rights and responsibilities. 
2.1
Fair Management and Production.  During the term of this Agreement, the City shall have the sole and exclusive right, duty and obligation to manage and produce the Fair, consistent with this Agreement.  As such, the City shall be entitled to make all decisions regarding the management and operation of the Fair, including, without limitation, the selection of any theme, time of year, vendors, concessionaires, entertainment, and all other aspects of the Fair.  Notwithstanding the foregoing, the City shall provide suitable competitions for 4-H and Future Farmers of America ("FFA"), sufficient to allow 4-H and FFA participants to compete in State competitions at the Puyallup Fair.  In addition, the City and its vendors, contractors and subcontractors shall refer to the Fair as "The King County Fair – produced by the City of Enumclaw" in all public communications, including marketing materials.
2.2.
Public Access.  The City agrees that the Fair shall be open to the public and operated to provide recreation and education opportunities.  PROVIDED, that nothing in this Section 2.2 is intended to preclude the City from charging a reasonable admission fee for the Fair or for entertainment or special events or services in conjunction with the Fair, all pursuant to Section 2.4.
2.3
County Resident Access.  The City covenants that it will not limit or restrict access to or use of the Fair by County residents in any way that does not also apply to City residents.
2.4 Fair Revenue and Expenditures.  The City shall set all charges or fees that are imposed to recover Fair expenses, including without limitation, fees from attendees, vendors, sponsors, concessionaires, and others.  As between the City and the County, the City shall be solely and fully responsible for any and all Fair-related expenses, and therefore the City shall retain all revenues collected from or in connection with the Fair.  Consistent with this Agreement, any profit attributable to the Fair, including payments from the County or the State addressed under Article 1 of this Agreement, shall be the sole property of the City.
2.5 Vendor and Concessionaire Contracts.  Subject to Section 4.1.5 of this Agreement, the City shall negotiate and enter into all contracts, licenses, or other agreements related to the Fair in the name of the City, including without limitation, contracts with vendors, sponsors, concessionaires, carnival operators, and other contracts related to the Fair.  The County shall provide the City with copies of applicable contracts. 
2.6 Safety.  As between the City and the County, the City shall have the sole right and obligation to provide security and emergency medical aid forces for, during, and in connection with the Fair.
3.0
Insurance.
3.1
Insurance Requirements.  As of the date the City executes this Agreement, the City must have insurance coverage in place in the amounts and the form specified in this Article 3.  
3.2.
Scope of Insurance.  The City's minimum insurance coverage shall be at least as broad as:

3.2.1.
Insurance Services Office form number CG-00-01 (Ed. 11-88 or a more recent edition) covering commercial general liability;

3.2.2.
Insurance Services Office form number CA-00-01 (ED. 12-90 or a more recent edition), covering automobile liability symbol (1), any auto; and

3.2.3.
Industrial insurance as required by applicable federal, state, and local laws, and stop gap or employer's liability insurance.

3.3.
Minimum Insurance Limits.  The City shall obtain policies for the following initial minimum insurance limits:

3.3.1.
Commercial General Liability:  $1,000,000.00 combined single limit per occurrence for bodily injury, personal injury, and property damage; and for those policies with aggregate limits, a $2,000,000.00 aggregate limit;

3.3.2.
Automobile Liability:  $1,000,000.00 combined single limit per accident for bodily injury and property damage; and

3.3.3.
Statutory Workers Compensation and Stop Gap or Employer's Liability:  $1,000,000.00.
3.3.4
Liquor Legal:  If Liquor is to be sold or served at the Fair, then One Million Dollars ($1,000,000) per Occurrence and in the Aggregate is required.
3.4
Deductibles and Self-insured Retentions.  Any deductibles or self-insured retentions must be declared to the County.  The deductible and/or self-insured retentions of the policies shall not, in any way, limit or apply to the City's liability to the County and shall be the sole responsibility of the City.
3.5
Reserved.

3.6
Acceptability of Insurers.  The City's selection of insurance carriers to provide insurance under this Agreement is subject to the approval of the County.
3.7
Verification of Coverage.  Upon request, the City shall furnish the County with certificates of insurance and endorsements required by this Agreement.  The certificates and endorsements for each insurance policy are to be signed by a person authorized by that insurer to bind coverage on its behalf.  The City hereby warrants that its insurance policies satisfy the requirements of this Agreement.

3.8
Self-Insurance.  If the City is self-insured for any of the insurance requirements specified in this Article 3, then the City shall provide a certificate of self-insurance to the County when the City executes this Agreement.  The certificate will be attached to this Agreement as Exhibit A and incorporated into this Agreement by this reference.
3.9
Mutual Release and Waiver.  To the extent a property damage loss is covered by insurance in force, the County and the City hereby mutually release each other from liability and waive all right of recovery against each other for any loss from perils insured against under applicable insurance policies, to the extent loss is paid; PROVIDED, that this Section 3.9 shall be inapplicable if it would have the effect of invalidating any insurance coverage of the County or the City.

3.10
City to Assess Own Risks.  By requiring such minimum insurance as specified herein, neither party is deemed to, or construed to, have assessed the risks that may be applicable to the other party to this Agreement.  The City will assess its own risks and, if it deems appropriate or prudent, or both, maintain greater limits or broader coverage. 
3.11
Survival of City's Insurance Duties.  The City's duties and obligations under this Article 3 shall survive the expiration or earlier termination of this Agreement.

4.0
Indemnification.
4.1
Scope of Indemnification.  The City, on behalf of itself, its successors, and assigns, agrees to defend, indemnify, and hold harmless King County, its appointed and elected officials, and employees, from and against liability for all claims, demands, suits, and judgments, including costs of defense thereof, for injury to persons, death, or property damage which is caused by, arises out of, or is incidental to any use of or occurrence on, in, or at the Fair or in connection with the Fair.  The City's obligations under this Article 4 include, but are not limited to:

4.1.1.
The duty to promptly accept tender of defense and provide defense to the County at the City's own expense;

4.1.2.
Indemnification of claims made by the City's employees, contractors, or agents; and

4.1.3
Waiver of the City's immunity under the industrial insurance provisions of Title 51 RCW, but only to the extent necessary to indemnify King County, which waiver has been expressly and specifically negotiated by mutual agreement of the parties.

4.1.4
If the County incurs any judgment, award and/or cost arising from this Agreement, including attorneys' fees to enforce the provisions of this article, then all such fees, expenses, and costs shall be recoverable from the City.
4.1.5
A hold harmless provision to protect the County similar to this provision shall be included in all contracts or subcontracts entered into by the City in conjunction with the Fair.

4.2
Applicability of RCW 4.24.115.  If RCW 4.24.115 applies to this Agreement, then the City agrees to protect, defend, indemnify and save the County, its officers, officials, employees and agents from any and all claims, demands, suits, penalties, losses damages judgments, or costs of any kind whatsoever for bodily injury to persons or damage to property (hereinafter "claims"), arising out of or in any way resulting from the City's officers, employees or agents, acts or omissions, performance or failure to perform the rights and privileges granted under this Agreement, to the maximum extent permitted by law or as defined by RCW 4.24.115, now enacted or as hereafter amended.
4.3
Environmental Hazards.
4.3.1.
The City hereby agrees to indemnify, defend, and hold harmless, and to waive, release and discharge the County from any and all present or future claims or demands, and any and all damages, Losses, injuries, liabilities, causes of actions (including, without limitation, causes of action in tort) costs and expenses (including, without limitation, fines, penalties or judgments, and attorneys’ fees) of any and every kind or character, known or unknown, which the City might have asserted or alleged against the County arising from or in any way related to the alleged presence, use, storage, generation, manufacture, transport, release, leak, spill, disposal or other handling of any Hazardous Substances in, on, or at the Enumclaw Exposition Center or in connection with the Fair.  In addition, the City shall indemnify, defend and hold the County harmless from and against any Losses arising out of or related to (i) any exacerbation of any condition of the Enumclaw Exposition Center by or through the Fair, and (ii) the cost of any cleanup of the Enumclaw Exposition Center.  PROVIDED, however, that nothing in this subsection 4.3.1 is intended to cover Hazardous Substances in existence at the Enumclaw Exposition Center property prior to January 2, 2007 ("pre-transfer Hazardous Substances").  Liability for pre-transfer Hazardous Substances is covered exclusively under the agreement styled, Intergovernmental Land Transfer Agreement Between King County and the City of Enumclaw dated October 23, 2006 and recorded under King County recording number 20070102001341.
4.3.2.
The term "Losses" shall include without limitation (a) the cost of any investigation, removal, remedial or other response action that is required by any Environmental Law, that is required by judicial order or by order of or agreement with any governmental authority, or that is necessary or otherwise is reasonable under the circumstances; (b) Losses for injury or death of any person; and (c) Losses arising under any later-enacted Environmental Law.  The term "Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance, order, judgment, decree, injunction or common law pertaining in any way to the protection of human health or the environment, including without limitation, the Resource Conservation and Recovery Act, the Comprehensive Environmental Response, Compensation and Liability Act, the Toxic Substances Control Act, and any similar or comparable state or local law.  The term "Hazardous Substance" as used herein shall mean any hazardous, dangerous or toxic wastes, materials, or substances as defined in state or federal statutes or regulations as currently adopted or hereafter amended, and includes without limitation petroleum oil and any of its fractions.
4.4.
Survival of the City's Indemnification Covenants, Obligations and Duties.  The City understands, acknowledges and agrees that its covenants, obligations and duties under this Article 4 shall survive the expiration or earlier termination of this Agreement.
5.0
General Terms and Conditions.
5.1
Term.  The term of this Agreement shall commence upon its execution by both parties and shall expire at midnight on December 31, 2009.
5.2
Ownership.  Any fixtures or improvements installed at the Enumclaw Exposition Center under this Agreement will become the property of the City.  
5.3
Maintenance and Operation.  The City owns and operates the Enumclaw Exposition Center and provides routine maintenance and repairs there.  The County shall not operate the Enumclaw Exposition Center, and shall provide no maintenance or repairs of any kind. 
5.4
Utilities and Service.  The City shall provide for all utilities and services to maintain the Enumclaw Exposition Center in a safe condition and to meet its rights and obligations under this Agreement.

5.5
Records, Inspections, and Audits.  The City will keep such full and detailed accounts as may be necessary for proper financial management under this Agreement.
5.6
Assignment.  The parties shall not transfer or assign this Agreement or any part thereof without express written permission from the other party.  This prohibition against transferring or assigning shall include any transfer or assignment by operation of law.

5.7
Severability.  If any term of this Agreement is held invalid or unenforceable, the remainder of the Agreement will not be affected but shall continue in full force.

5.8
Termination.  This Agreement may only be terminated upon written mutual agreement between the parties hereto.  PROVIDED, that if the parties mutually agree to terminate this Agreement before the end of the Fair in any year, or if the City otherwise fails to produce the Fair during the term or any renewal thereof, then the City shall return to the County all funds paid by the County to the City in relation to that year's Fair, as well as all funds paid to the City by the State of Washington in relation to such Fair.
5.9
Non-waiver.  Failure of the parties to insist upon the strict performance of any term of this Agreement will not constitute a waiver or relinquishment of any party’s right to thereafter enforce such term.

5.10
Integration.  This writing contains all terms of this Agreement.  It replaces all negotiations and agreements between the parties with respect to the subject matter hereof.
5.11
No Partnership.  Neither of the parties through this Agreement in any way or for any purpose becomes a partner or joint venture of the other in the conduct of their respective business or otherwise.

5.12
Compliance with Laws and Regulations.  The City shall comply fully with all federal, state, county and city statutes, ordinances and regulations now or hereafter in force and applicable to the Enumclaw Exposition Center, the Fair, or either of them, including, to the extent applicable, those related to “public works,” payment of prevailing wages, and competitive bidding of contracts.

5.13
Representatives.  The City and the County shall each identify to the other, in writing, a designee authorized to conduct day-to-day communications relating to this Agreement.

The County's designated representative for this agreement is:
Tom Koney
Assistant Division Director

King County Parks and Recreation Division
Mail Stop – KSC-NR-0700

201 South Jackson Street, Suite 700

Seattle, WA 98104-3855

206.263.6229
thomas.koney@kingcounty.gov

The City's designated representative for this Agreement is:
Larry Fetter
Parks and Recreation Director

c/o Enumclaw City Hall
1339 Griffin Avenue
Enumclaw, WA 98022
360.802.0236
larryfetter@ci.enumclaw.wa.us 

5.14
Dispute Resolution.  In the event any dispute regarding this Agreement cannot be resolved by informal methods, then prior to commencing litigation or taking any administrative action, the aggrieved party shall notify the other in writing of the particulars of the grievance, and the other party shall reply in writing within ten (10) working days, setting forth its position and stating what, if any, action it will take with respect to the grievance.  The aggrieved party shall respond in writing, indicating its satisfaction or dissatisfaction, as the case may be; in the event the aggrieved party is dissatisfied, the parties shall then meet in person and confer in good faith to resolve their differences before litigation is commenced.  PROVIDED, that if a dispute arises during the fourteen (14)-day period immediately prior to the Fair, or during the Fair itself, then the parties shall use all reasonable methods to resolve the dispute as quickly as possible, in order that the Fair be conducted and completed on time and in a satisfactory manner.
5.15
Notice.  All notices under this Agreement shall be in writing and delivered in person or sent by registered or certified mail, postage prepaid, or by facsimile, or by private overnight courier to the City and to the County at their respective addresses set forth below or such other addresses as may from time to time be designated by any such party in writing.  Notices mailed as provided in this Section 5.15 shall be deemed given and received on the date that is three (3) business days following the date of post mark, in the case of mailing, or the date of transmission confirmation by the sender's facsimile machine, in the case of facsimile transmission, or one (1) day after deposit with a private overnight courier. 
CITY OF ENUMCLAW

Mark Bauer
City Administrator

City of Enumclaw 
1339 Griffin Avenue
Enumclaw, WA 98022
360.802.6281
MarkBauer@ci.enumclaw.wa.us
KING COUNTY

Kevin Brown, Director
King County Parks and Recreation Division
201 S. Jackson St, Ste 700

Seattle, WA  98104-3855

206-296-8631
kevin.brown@kingcounty.gov
A party may change its address for purposes of receiving notices by giving notice of such change to the addresses identified above.

5.16
No Third Party Rights.  Nothing in this Agreement shall create any right, duty, or cause of action in any third party.

5.17
Choice of Law; Venue.  This Agreement shall be governed by the law of the State of Washington.  Any litigation between the parties in connection with this Agreement shall be heard in the Superior Court in and for King County, Washington.

5.18.
Police Powers Not Affected.  Nothing in this Agreement shall affect, or be construed to affect, the governmental or police powers of the City of Enumclaw or of King County.

5.19.
Headings Not Material.  The article and section headings contained herein are only for convenience and reference and are not intended to be a part of this Agreement or in any manner to define, limit, or describe the scope or intent of this Agreement or the particular articles or sections to which they refer.

5.20
Neutral Authorship.  Each party has been represented by counsel in connection with the negotiation, execution and delivery of this Agreement and its Attachments.  Each of the provisions of this Agreement has been reviewed and negotiated, and represents the combined work product of both parties hereto.  No presumption or other rules of construction which would interpret the provisions of this Agreement in favor of or against the party preparing the same will apply in connection with the construction or interpretation of any of the provisions of this Agreement or its Attachments.

5.21 Amendments and Task Force Recommendations.  No provision of this Agreement may be amended or modified except by written agreement signed by both parties. The parties acknowledge the pending formation of a task force to make recommendations on Fair operations and may determine to amend this Agreement based on those recommendations.
5.22 Authority.  Each individual executing this Agreement on behalf of the City or the County represents and warrants that he or she is duly authorized to execute and deliver the Agreement on behalf of the City or the County.

5.23 Recording.  Immediately after both parties have executed this Agreement, the County shall cause it to be recorded or, alternatively, listed by subject on the County’s web site or other electronically retrievable public source, all pursuant to RCW 39.34.040.
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CITY ATTORNEY
	


________________________________
	KING COUNTY:
	

	 
	

	Signature – Ron Sims, King County Executive
	

	     
	

	Date


	

	
	

	Approved as to Form:

OFFICE OF THE KING COUNTY PROSECUTING ATTORNEY
_______________________________
	


Exhibits:

A.
City's Self-Insurance Certificate (if applicable)
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