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SUBJECT

An ordinance amending the code to allow and regulate the use of digital technology on billboard faces.

SUMMARY

Proposed Ordinance 2011-0042 would make the following changes:

· definitions are either amended or added to recognize digital billboards, which utilize modern materials and technologies to change static copy electronically or remotely; and 
· operating standards and regulations for digital billboards are added to require:
· that billboards convey only a static advertising message (i.e. the billboard face does NOT include flashing or blinking lights, varying of light intensity,  animation, movement, or the appearance or optical illusion of movement).
· each message change to be completed within two seconds;
· each message to be displayed for a minimum of eight seconds;
· a light sensing device that will adjust the brightness as ambient light conditions change; and 
· that brightness levels will not exceed three-tenths of a foot candles above ambient light, as measured using a foot candle meter at distances from the billboard of 250 feet for a Type I face and 150 feet for a Type II face.

The proposed ordinance does not increase the:

· overall number of billboards in unincorporated King County;
· size of the advertising face of billboards; or
· total number of billboard faces.
The proposed ordinance does not amend provisions related to the:

· relocation of billboards, 

· requirement where billboards may be located (Community Business and Industrial zoned lands), 
· distance from arterial streets,  
· required distance between billboards, or
· number of billboards per mile.

The proposed ordinance does not regulate the content of the message, but rather how that content may be changed and visually displayed.

The proposed ordinance does not amend current provisions of the code allowing billboards to display multiple, albeit, static messages on the face of a billboard.  A nearby example of such a billboard is located just above the entrance to the downtown railroad tunnel (southwest corner of South Washington Street and 4th Avenue South).  This billboard face is constructed of a row of multiple-faced panels, that when each physically rotate, result in a different message content.  Each message is affixed to the different panel faces using printed sheets.

BACKGROUND

Since their original adoption in 1993, the provisions of the King County Code (“KCC”) relating to signs and billboards have been contained in KCC chapter 21A.20.  The provisions related to signs have been subject to a number of revisions, such as allowing changing message signs which utilize digital technology.  

Conversely, the provisions related to billboards, and more specifically the requirement that advertising on the face of the billboard must be painted or pasted onto the face, have not been revised to allow digital technology.

NOTE:  There are an estimated 400,000 billboards faces in the United States, with about 2,400 using digital technology, or one half of one percent.

Clear Channel Outdoor (“CCO”) approached King County to amend codes that currently limit CCO to what the company views as antiquated practices.  The amendments sought would allow a billboard advertiser to utilize modern advertising practices and technologies already permitted for other types of advertisement (i.e. signs) by the King County Code.

In addition, CCO has noted that digital billboard technology has afforded local law enforcement, the FBI and Crime Stoppers with a great outreach tool to the public (e.g. Amber Alerts).  The use of digital technology would allow a billboard advertiser to continue to partner with these agencies to provide free public outreach. 
ANALYSIS

Impact of Technology on Costs
The technology for affixing messages on a billboard face has changed significantly since the initial adoption of the current county Code.  Currently the Code requires that the advertisement be hand painting on the bill board substrate or printed paper pasted to the billboard substrate.  This process comparatively costly (thus not viable for most small businesses) and the typical duration of each message is six weeks.  Conversely, with the advent of digital technology, beyond the initial capital expense of affixing the digital face to the billboard, is relatively cost-effective, opening up the billboard advertising market to small businesses as an affordable way to reach a large number of customers with a dynamic message. 

Regulatory Framework

All billboards are heavily regulated at the federal, state and local government levels.  

At the federal level, roadside billboards are permitted to use “changeable-message” technologies as long as these signs do not scroll or flash.   The Federal Highway Administration ("FHWA") issued a September 25, 2007guidance memo to states:

“Proposed laws, regulations, and procedures that would allow permitting CEVMS (changeable electronic variable message signs, the official name for digital billboards) subject to acceptable criteria … do not violate a prohibition against ‘intermittent’ or ‘flashing’ or ‘moving’ lights as those terms are used in the various FSAs (federal-state agreements) that have been entered into during the 1960s and 1970s.”
That  FHWA memo went on to list suggested areas of control, including lighting, display time, and transition time (the amount of time it takes for one message to change to another message), as follows:

· digital billboards should use a minimum display time of eight second per message;
· digital billboards should “adjust brightness in response to changes in surrounding light levels so that the signs are not unreasonably bright” by use of sensors to ensure billboards are only as bright as necessary to be legible, and

· messages should change quickly to avoid transition effects. 
The provisions of the proposed ordinance mirror these guidelines.  NOTE:  While other states regulate billboards, Council staff has not found specific Washington statutes or guidelines related to billboards.  

Traffic Safety

Locally, discussions related to digital technology may elicit comparisons to billboards found on certain stretches of Interstate 5 near Fife or Marysville, which seem to have no limits related to light intensity and visual movement.  While these attributes may attract drivers, they also lead to driver distraction.  The operating and design standards included in the proposed ordinance for digital billboards are drafted with restrictions intended to reduce the level of distraction for drivers that many complain about regarding the Fife and Marysville boards.  
Safety has been one the most contentious questions raised about digital billboards.  Council staff notes that there are several studies that address this issue and note that none indicate digital billboards are a traffic safety risk.
One study was performed by the Virginia Tech Transportation Institute ("VTTI"), an academic traffic safety research institute used by government agencies and the private sector.  Researchers analyzed the eye glances of drivers along with driving factors such as lane changes and speed.  Randomly selected people drove a specially equipped car which monitored when their eyes moved toward billboards and other objects in their field of vision.  The study found the typical glance toward a digital billboard was less than one second. 

In a separate study, released in 2006 for the National Highway Traffic Safety Administration (NHTSA), two seconds was identified as the threshold for increased risk due to distraction.  The typical glance toward a digital billboard identified by the VTTI study is well under the threshold.  

Multiple comprehensive studies have been performed by Tantala Associates, a consulting engineering firm based in Philadelphia, which has performed analytical research for various levels of government.  Since 2007, studies have examined years of accident data for highways and local streets in Cuyahoga County (Ohio), Rochester, Minnesota, Albuquerque, New Mexico, and Reading, Pennsylvania.  Each study found no correlation between digital billboards and traffic accidents. 

The states of South Carolina, Virginia, and West Virginia have also performed their own studies related to digital billboards, looking at accident data near digital billboards and concluded that digital billboards have not caused traffic safety problems.  

For the past two years, the FHWA has been researching the safety aspect of digital signs, also using eye-trackers inside volunteers' vehicles to determine whether drivers look at the billboards and for how long. The study is to be completed in the Summer of 2011.
Opinion Surveys
Council staff notes that there were two surveys conducted in 2008 and 2009 by Arbitron, a media research firm, that sought to gauge public opinion about digital billboards.  The surveys focused on Cleveland and Los Angeles where digital billboards operate.  The surveys found “the vast majority of commuters (more than four out of five) feel digital billboards provide an important community service.”  Among the younger 18-34 demographic, which viewed them as modern and tech-savvy, digital billboards were even more popular. 
Public Safety
Among the most important users of digital billboards are law enforcement agencies. The FBI, the National Center for Missing and Exploited Children ("NCMEC"), the US Marshals Service, and county and city sheriff and police departments use digital billboards to help keep their communities safe. 

Because digital billboards can be updated remotely and instantaneously, they are ideal for quickly pushing emergency information to the public.  In 2008, NCMEC (which operates the national AMBER Alert system) signed an agreement with the outdoor advertising industry to display AMBER Alerts on digital billboards.  Since then, hundreds of abducted children were displayed on digital billboards within minutes of the Alerts being issued. 
The FBI uses digital billboards to track down wanted fugitives and crack difficult cases. In August, 2010, agents activated digital billboards nationwide to identify and arrest a suspected serial bank robber who was wanted in a dozen states.  Agents had been investigating the case for almost two years, but were able to arrest the bank robber just nine days after his image was displayed on digital billboards.  The FBI credits digital billboards with generating the tip leading to the man’s arrest.

Typically, law enforcement agencies are given access to digital billboards for free. AMBER Alerts preempt paying advertisers and the outdoor advertising industry maintains a sophisticated computer network to instantly notify operators in every state with digital billboards of every new Alert at no cost to the government.  The FBI uses a similar system at no cost to taxpayers. 
One other consideration is the use of digital technology could used to convey public emergency announcements related to natural disasters such as floods and earthquakes, or to other threats to public safety.
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