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SUBJECT  

Proposed Ordinance 2011-0041 proposes a variety of revisions to the Public Benefits Rating System code (KCC chapter 20.36), reflecting the experience of program managers in implementing the program over the past five years.  The changes include several substantive revisions, along with language clarifications, technical changes, and reference updates.
SUMMARY
As program managers have gained experience with the Public Benefits Rating System program, they have identified a number of potential areas of program improvement addressing efficiency, equity to participants, clarity, policy considerations, and other matters.  According to the Executive, the proposed changes are intended to clarify requirements for applicants and improve the program staff's ability to apply requirements fairly and consistently.  Among the key changes are revisions to the qualifying requirements for the Watershed Protection Area category, revisions to public notice requirements for public hearings, extending the fee waiver, and changes to monitoring requirements.  
BACKGROUND

The Public Benefits Rating System ("PBRS") is authorized in state law to offer tax benefits to landowners who agree to hold their lands in open space, in acknowledgement of the benefit to the public of retention of those lands in their natural condition.  The program classifies applicant lands by the kind of benefit those lands offer, such as shorelines, forest lands, wetlands and others.  Owners agreeing to retain their lands as open space are taxed at current use values of lands, rather than highest and best use.  
The last significant revisions to the PBRS code were in 2005.  In the intervening period, management experience has led to identification of program operations that could be better structured to serve the public, or that need clarification of intent or interpretation.  The Executive has prepared proposed legislation which incorporates these revisions.  
There are several areas of policy change recommended by the ordinance, along with a variety of smaller changes and technical updates, as well as language revisions and clarifications.  The primary changes include: 

· modification of the “Watershed Protection Area” resource category, to increase the proportion of a property which must be left in forest cover in order to qualify for tax benefits; 
· reduction of the notice requirements for a public hearing addressing award of tax benefits; 
· extending the application fee waiver to include waiving fees for re-applications for parcels already enrolled in the program, to add resource categories of farm or agricultural conservation areas, forest stewardship land, or resource restoration or rural stewardship land; 
· eliminating duplicative shoreline protection resource categories to avoid award of credit more than once for protection of a given resource; and
· providing for monitoring of lands awarded tax benefits for consistency with program requirements.
Watershed Protection Area Qualifying Forest Cover
The “Watershed Protection Area” category is designed to encourage private landowners to leave forested land in its natural state, to support science-based recommendations for forest cover intended to address concerns related to stormwater runoff into the region’s waterways, and eventually into Puget Sound.  The language in that category currently requires a private landholding to retain forest cover at least 15% “beyond that required by county regulation.” In its 2004 revision of the Critical Areas Ordinance, The County required cover requirements in the rural area to be 65%, for lots over five acres.  As a result, the forest cover requirement to qualify for this section, in such instances, would be 80% cover.  
Recent court action has invalidated the County’s requirements for 65% cover in the rural area for parcels over five acres.  As a result, the language requiring 15% forest cover “beyond that required by county regulation” to qualify for the Watershed Protection Area category was left unclear, in that the County regulation establishing the forest cover requirement was no longer enforceable.  

Additionally, the language of the Watershed Protection Area category makes provision for the circumstances of acreage that has been partially or entirely cleared of forest cover and is in the process of reforestation.  In those cases—noting that there is no existing regulatory requirement for coverage for cleared parcels--the language requires that the forest cover be at least 25% of the property or one acre to qualify for this category.
In response, the Executive is proposing that the County seek to achieve forest cover goals through the incentive-based approach of the PBRS program, rather than through the Critical Areas Ordinance mandate rejected by the courts.  This is accomplished through modifying the existing Watershed Protection Area language to require that at least 65% of the property be retained in forest cover.  The existing provision for those properties that have been subject to clearing and are in the process of reforestation—allowing for 25% forest cover—would be eliminated.  The Executive notes parenthetically that that provision has been seldom or never used.  Additionally, the provision requiring forest cover to be 15% beyond the requirements of County regulation would be eliminated—in light of the invalidation of existing Critical Areas Ordinance regulation requiring 65% cover for lots over five acres.
In sum, the revisions in this section, together with the results of the court proceedings, result in a reduction in the amount of forest cover required to qualify for the Watershed Protection Area category to 65% forest cover.  

Revision of Notice Requirements for Public Hearing on Current Use Taxation Benefit Application 

A landowner seeking to have land classified under the PBRS program for the Current Use Tax ("CUT") benefit is required to submit an application through the PBRS program, which then makes a recommendation to the County Council (and a city council, in incorporated areas).  State law makes provision for a public hearing on the application, and for public notice of the hearing.  The applicable language, RCW 84.34.041 (2), requires “notice of the hearing…given by one publication in a newspaper of general circulation in the area at least ten days before the hearing.”

For properties located in the unincorporated area, the King County Code, addressing the same public hearing, goes significantly beyond state law provisions, requiring notice of the public hearing to be provided at least 30 days before the hearing by:

· the applicant posting the subject property with a sign of specified dimensions, providing name of applicant, location of property, date/place/time/purpose of public hearing, a reference to the pertinent code section, and source for additional information.  Applicant is required to file a declaration  or affidavit confirming the posting; the declaration or affidavit is then filed with the Council clerk;

· DNRP is required to mail notice according to the same Code requirements as for land use permit applications.  That notice must be mailed by first class mail to (a) owners of record of property within 500 feet of the site, expanded as necessary to send notice to at least 20 property owners;
 and (b) any agency or community group having an interest.  
· the clerk of the Council must additionally publish notice in the official County newspaper and another paper of general circulation in the area of the subject property.

These provisions are at odds both with the public notice requirements of state law and with the public notice requirements for properties located in cities.  For lands located within cities, the notice requirements parallel state law, requiring at least ten days notice in a newspaper of general circulation for the public hearing on the application. 

The Executive reports that the County's extensive notice requirement for lands in unincorporated areas was established to parallel the requirements of the land use application permit process, based on legal advice received at the time of the program’s establishment.  According to the Executive, program management history demonstrates that there is little public utility for such a level of notification, as there usually is little or no public input received on applications.  Council staff experience supports this position.  Public hearings held in Council chambers for tax benefit applications associated with this program very seldom receive any public response.  

Based on this experience, the Executive is recommending revising the public notice requirement for public hearing to more closely parallel the requirement of state law.  Under the revised language, notice of the public hearing for properties in the unincorporated area would be required at least thirty days before the hearing.  The Council Clerk would be required to publish notice of the hearing in the official county newspaper at least thirty days before the hearing.  This will save money, as public notice requirements excess of state requirements adds expense and time to the process, as well as a burden to the applicant.  

Extending the Application Fee Waiver

Current law (KCC 20.36.100(B)(1)) authorizes waiving the application fee for those persons applying for tax benefits under the Resource Restoration category, if they are already participating in the CUT program.  The Resource Restoration category requires that the applicant prepare a resource restoration plan acceptable to the DNRP.  

The Executive is proposing extending this fee waiver to several additional categories that also require department-approved management plans.  According to the preamble of the proposed ordinance, “the amendment extends this limited fee waiver to reapplications for the purpose of receiving additional credit for implementing a forest stewardship plan or farm management plan.”  

The proposed legislation extends the fee waiver to the following resource categories, where the applicant is applying for additional credit for implementing a resource plan for land that is already enrolled in the current use taxation program: 

· Farm and agricultural conservation land

· Forest stewardship land

· Rural stewardship land

Eliminating Duplicative Shoreline Protection Resource Categories

Current Code includes two categories intended to allow tax benefits for protecting areas adjacent to shorelines of marine waterways, lakes and rivers.  These are the Shoreline—Conservancy Environment, and Shoreline—Natural Environment categories.  The Code provides a separate “Surface Water Quality Buffer Area” category, which also provides a buffer to lakes, ponds, streams, wetlands or marine waters.  The Executive notes that these categories can be duplicative, and can allow an applicant to receive duplicate credit for the same characteristic of a given open space resource.  The legislation proposes eliminating the “Shoreline—Conservancy Environment”, and “Shoreline—Natural Environment” categories.  The “Surface Water Quality Buffer Area” category would be modified to include buffers to “shoreline” areas.
Buffer to Public Land

The proposed ordinance recommends several language changes in the “Buffer to public land” category, including:
· Referring to the category as “Buffer to public or current use classified land.”  This change in the category title is consistent with the substantive language of the category, which applies both to public land and to land which is enrolled in the CUT program

· Defining buffer to public or current use classified land to include land that “has other natural features, such as streams or wetlands.”  This extends the definition to include lands that do not necessarily have a plant community dominated by native plants, recognizing that streams may not have much, if any, native plant community, and that certain portions of wetlands may also be inhospitable to plants. 

· The ordinance also recommends adding “preserved natural lands” as a category of lands to be buffered by lands receiving credit under this category.  The Council's legal counsel raised concern regarding the clarity of this phrase.  In consultation with Executive staff, amendatory language has been prepared and is discussed below.   
Farm and Agricultural Lands
The Executive reports that there are numbers of owners of small farms that are interested in participating in the program under the Farm and Agricultural Lands category but that the requirements of the category that active farming must occur on either (a) five acres, or (b) more than two acres, and be actively farmed on 75% of the land presents a obstacle to potential participants who are owners of small farms.  In order to make the program more accessible to owners of small farms, the proposed legislation eliminates this provision.  In its place, the Executive proposes that to qualify for this category, active farming can occur on as little as one acre of a candidate property.
Monitoring

Authority is currently provided to the Executive to monitor participating properties for compliance with program conditions.  However, the large numbers of participating properties and the reduced availability of staff limit the opportunities for comprehensive regular monitoring.  The proposed ordinance recommends adding language which allows the Department to require a monitoring report by owners of enrolled properties.  For those properties enrolled in a resource category for which a resource management plan is required,
 an annual monitoring report is required.  The report is to include activities undertaken to implement the plan, and photographs from established points on the property.

The language of this section describing requirements for monitoring reports for enrolled parcels subject to a resource management plan, appears to parallel existing Code language addressing the Resource Restoration category, which requires that 

For resource restoration credit, the owner shall provide to the department a yearly monitoring report for at least five years following enrollment in the public benefit rating system program. The report shall describe the progress and success of the restoration project and shall include photographs to document the success 
This language should not be necessary, given that the proposed new language addresses monitoring requirements for several resource categories, including the resource restoration category.  Committee staff has worked with the Executive to develop amendatory language to eliminate the additional monitoring language for the resource restoration category.  
Revisions for Program Operations, Equity, Clarity, Technical and Reference Revisions

In addition to the above changes recommended by the legislation, there are a number of minor language changes and technical revisions.  These include:

· Adding a definition of “Timberlands” and “Open Space” to the definitions section, and modifying several other definitions;
· Moving the location of the language establishing application fees for the current use tax benefit program from the land use permitting section of the Code to the PBRS section of the Code, for ease of access;
· Providing that ,for lands located in incorporated areas, where a city charges more than one half the application fee charged by the County, the city will be responsible for collecting any amounts in excess of the one half of a fee to be returned to the city by the County;
· Specifying that the Rural Open Space category, which addresses lands of ten acres or more with populated with native plants or that are former farmlands, woodlots, scrublands or other such lands that are being replanted with native vegetation—that this category applies specifically to lands outside the urban growth area.  Additionally, language is added requiring an approved resource management plan for those former farmlands, woodlots, scrublands or other lands being replanted with native vegetation;
· Referring to the “Significant Plant Site” category as “Significant Plant or Ecological Site”, and requiring that such sites meet criteria under the Washington Natural Heritage Program;
· Clarifying in several places that resource management plans required for submittal must be acceptable or approved by DNRP;
· Adding language to the Public Access category providing that additional points are available to enrolled properties if public access is allowed specifically on the portion of the property that is designated for public access.  The Executive indicates that this language is intended to confirm that a property owner may confine public access to a trail through the subject property that is specifically designated for such access;  

· Adding language allowing the participation of lands populated by native plants but that does not independently meet the qualifications of a category, if it is contiguous to and provides a benefit to a portion of a property being awarded credit for a qualifying resource; and
· Requiring that owner of land for which there is a resource management plan that has a management schedule or goals that are out-of-date or otherwise require change, that the land owner is responsible for revising the plan, and that revisions must be reviewed and accepted by the DNRP.
AMENDMENT

As noted above, in consultation with Executive staff, amendatory language has been developed to address a number of needed clarifications and revisions, including revisions to proposed language regarding notice requirements, clarifying language regarding “preserved natural lands”, and monitoring requirements for the Resource Restoration category.  In addition to those noted above, the Council’s legal counsel and Code Revisor have suggested a number of changes that have been incorporated into a striking amendment.  These include the following:  

· Adopting the same notice period for unincorporated areas as state law provides for incorporated areas: ten days;
· Providing for public hearing notice in newspapers of general circulation in the area of the applicant property, rather than in the official County newspaper;
· Clarifying that to qualify for the "Buffer to Public Land" category, the land must be "legally required to remain in a natural state;”

· For “Public Recreation Area” category, clarifying language requiring that a property owner must use best practices defined in Code;
· Revising language under the “Public Access” category clarifying that access can be reasonably limited “by the property owner;”

· Revising language that provides action by “determining authority” that includes three members of a Council committee and three members of a city council, to refer instead to the Transportation, Economy and Environment committee or its successor, as well as the city legislative body.  In each case the reference is to the full body, rather than to three members of the body, consistent with recent revisions in state law;  
· In the "Aquifer Protection Area" category, revising reference to the Critical Aquifer Recharge Area to clarify that the aquifer protection area must include a designated Critical Aquifer Recharge Area, rather than be located entirely within such an area; and 
· Within the “Equestrian Pedestrian Bicycle" category, clarifying that those portions of private roads, driveways or sidewalks open to the public may qualify for consideration under this category

Because of last minute revisions to the striker, it will be handed out at the committee meeting. 

ANALYSIS
The revisions to the Public Benefits Rating System program proposed by the Executive reflect the experience of program managers over the past five years.  The changes include both policy revisions, and clarifications and updates.  The proposed policy revisions appear reasonable and appropriately reflective of developments effecting program operations.  

ATTACHMENTS
1. Proposed Ordinance 2011-0041

2. Transmittal Letter, dated January 13, 2011

3. Fiscal Note

4. Public Hearing Notice
� This is considered supplementary to posted notice, and is considered satisfactory even if one or more owners don’t receive mailed notice.


� Including farm and agricultural conservation land, forest stewardship land, rural stewardship land, and resource restoration parcels.
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