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Budget and Fiscal Management Committee

REVISED STAFF REPORT

	Agenda Item:
	
	Name:
	Kendall Moore 
Patrick Hamacher

	Proposed No.:
	2013-0305
	Date:
	September 3, 2013



COMMITTEE ACTION:

On September 3, 2013, the Budget and Fiscal Management Committee recommended a “do pass” recommendation on Proposed Ordinance 2013-0305 as amended.

SUBJECT:  

Proposed Ordinance 2013-0305 would authorize the Executive to enter into an interlocal agreement ("ILA") with the City of Seattle ("Seattle") establishing the terms by which Seattle will accept Transfer of Development Rights ("TDR") originating in King County and how diverted real property taxes will be paid to the Seattle.  

SUMMARY:

At the July 16, 2013 Budget and Fiscal Management Committee meeting, staff briefed the Committee on the recent legislation that authorizes qualifying cities to use a new financing mechanism, codified at RCW chapter 39.108, to help pay for its public infrastructure in areas where a city has accepted increased density (referred as "local infrastructure project areas" or LIPAs").  

The financing mechanism works as follows: 

· In exchange for purchasing TDRs,[footnoteRef:1] a developer receives development incentives, such as increased residential density or increased commercial square footage allowed over the city's base zoning in the designated areas in a LIPA.   [1:  The TDRs are to be purchased in those counties with established transfer of development right programs (limited to only King, Snohomish, and Pierce).] 

· The city then is entitled to a portion of the real property taxes collected by the county for new construction in that LIPA based on a formula set out in the RCW chapter 39.108.  That diverted portion of the real property taxes must be used in the designated LIPA for public infrastructure improvements.  

As reported at the July 16 meeting, the ILA, which is the subject of the proposed ordinance, is predicated on a new statutory scheme, but sets out in more detail the roles and benefits Seattle and the County agree arise out of establishing the proposed LIPA.  It also addresses issues not clearly covered in the state legislation.    

KEY TAKEAWAYS:

1.	RCW chapter 39.108 mandates eligible counties,[footnoteRef:2] such as King County, to participate in this program.  RCW 39.108.030.  Therefore, King County may not choose to "opt out" from transferring a portion of the real property taxes it collects if a sponsoring city satisfies the requirements of RCW chapter 39.108.   [2:  "'Eligible county' means any county that borders Puget Sound, that has a population of six hundred thousand or more, and that has an established program for transfer of development rights."  RCW 38.108.010(2)
] 


2.	The state legislation does not require cities enter into an interlocal agreement with eligible counties.  Sponsoring cities can set up their LIPAs without any county concurrence to the implementing terms of the established LIPA.

3.	There are gaps or ambiguities in RCW chapter 39.108 that left unaddressed could lead to disagreements between sponsoring cities and the County as to the actual intent of the state legislation.  

4.	The proposed ILA provides more clarity than the state legislation regarding implementation of this regional TDR program and the roles and responsibilities Seattle and County agree to undertake: 

· Clarifies that only the current expense portion of the real estate taxes levied by the County will be used to calculate the proportion of real property tax revenue to which Seattle will be entitled.  (ILA, p. 11) 

· Clarifies that the TDRs currently held in the County's TDR Bank qualify for use in the LIPA created by the City. (ILA, p. 7)

· Prioritizes TDRs from King County over those that might be available in Pierce or Snohomish Counties. (ILA, p. 5 and Ex. B, pp. 19-20) )

· It also sets when the County must make payments to the City.  (ILA, p. 9) 

· More clearly and narrowly defines terms, including the definitions of "new construction," resulting in a better understanding of the types of tax revenues subject to diversion to Seattle.  (ILA, p. 10)

· Recognizes that there are limited receiving areas within the LIPA where TDRs may be used to increase density or commercial square footage, but that the diverted real estate taxes to which Seattle would be entitled cover the entire LIPA.  (ILA, p. 5)

· Imposes additional reporting requirements on the County.  (ILA, p. 9)

5.	Council staff identified issues regarding the terms of the ILA as transmitted.

BACKGROUND:

At the July 16, following the staff's briefing on the issues, the Committee directed staff to prepare perfecting language and present it to the City for consideration.  Working with Executive staff and the PAO, revisions were drafted.  The following is a brief description of the issues raised and how they were addressed in the revisions sent to the City council's staff.  Attachment 2 to this staff report is a redline version of the ILA showing those proposed changes.     

1.	Recitals (pp. 2-3[footnoteRef:3]):  [3:  All page references are to the pages of the redline version if the ILA, Attachment 2 to this staff report. ] 


	Issue 1: Conflict between the present value dollar amounts used in the Recitals and the present dollar amounts Seattle staff had been using in their briefings.  

	Revision: In the affected Recitals, inserted the present value figures used by the City and referenced them as "2012 dollars."   

	Issue 2:  The ILA as transmitted made the Recitals the consideration of the agreement and, in the same Recitals discussed above, "promised" the City would receive a certain amount of diverted real property tax.  Since any amount of tax is predicated on the amount of new construction from year to year, no certain amount can be forecasted.     

	Revision: Inserted qualifiers to alert the reader that the dollar amounts referenced in these Recitals are approximations and thus there is no promise for an exact dollar amount.  Also the introductory paragraph to the agreement terms found on page 4 was revised to more clearly acknowledge that the Recitals, together with the other terms of the agreement, are consideration for the promises of each party.  

2.	Section I (p. 4)   

	Issue:  As transmitted, in Item 1 on page 4 of the ILA, the County agrees that the size of the LIPA meets the conditions of RCW 39.108.050, which includes a requirement that the LIPA is no larger than necessary to absorb the specified number of TDRs.[footnoteRef:4]  However, by the terms of the ILA, only three (South Lake Union, Denny Triangle, and the Commercial Core) of the six neighborhoods included in the LIPA are designated to receive the 800 TDRs the City has agreed to take for this LIPA.  Notwithstanding this limitation, the tax diversion for new construction would encompass all six neighborhoods included in the LIPA.   [4:  See Attachment 2 (redline ILA), p. 19.  As denoted on that exhibit, the proposed LIPA consists of neighborhoods of South Lake Union, Denny Triangle, Belltown, Commercial Core, Pioneer Square and Chinatown/International District.  Pursuant to RCW 39.108.130, a LIPA must the area be contiguous tracts of land and comprise not more than more than 25 percent of the total assessed value of taxable property within the sponsoring city.  The infrastructure improvements to be funded must be located within the LIPA.  Finally, the LIPA size is supposed to be no larger than necessary to absorb the number of TDRs a city agrees to accept for that LIPA.  ] 


	Revision: Because the County has no role in determining the size of the LIPA, this provision has been rewritten to only require that the boundaries of the LIPA are as reflected in the LIPA map, which is Exhibit A to the ILA.  Additionally, an additional indemnification provision is added, so that the City would defend the County should a party challenge that the LIPA does not comply with the requirements of RCW chapter 30.108.[footnoteRef:5]  [5:  See page 17 of the redline ILA, Attachment 2 to this staff report.] 


3.	Section II (p. 6 & 7) 

	Issue:  To effectuate the parties' goal of prioritizing preservation of agricultural lands,[footnoteRef:6] Section II.C.3. requires that the first 200 TDRs must be either agriculture TDRs or TDRs, the proceeds from which must be used to purchase agriculture TDRs, gives the County's TDR Bank an advantage over TDRs in the other Counties.  However, at Section II.C.6., as transmitted, the ILA allowed the City to amend the exchange ratios (the amount each TDR is worth in additional square footage) that give the TDRs generated in King County priority.  Therefore, the advantages given the County by earlier provisions in this Section II.C. could be eliminated by the City unilaterally; provided however, the goal of prioritizing TDRs from King County still must be considered.[footnoteRef:7]   [6:  A goal included at Section II.C.1.c., Attachment 2, page 6. ]  [7:  Section II.C.6.b.] 


	Revision:  Section II.C.3. is rewritten to preserve the priority of the first 200 TDRs even in the event the City were to reduce the square footage a TDR credit could buy.  

4.	Section III (p. 9) 

	Issue:  At paragraph A.7., the County agrees, "to the extent practical," to perform reporting on the breakdown those dollar amounts diverted to the City into three categories: (1) from construction improvements to existing buildings and entire new buildings,[footnoteRef:8] (2) from increases in assessed values for both of these forms of new construction in the initial year they are added to the tax rolls; and (3) from the increased in assessed value construction of entire new buildings for the years after the initial year. Currently, the County does not capture information in these categories and, therefore, does not have the computer capability to produce this information.  Additionally, until the LIPA program goes into effect, the manhour burden this reporting could require is unknown.   [8:  These are more specifically defined in Section IV. ] 


	Revision: "To the extent practical" has been qualified so it is solely the County that makes this determination, "after considering the costs to be incurred and personnel time necessary to perform the reporting."  




[bookmark: _GoBack]5.	Section V (p. 14) 

	Issue: At paragraph A., the ILA specifies that its duration runs until all the 800 TDRs have been permitted into developments and the local property tax allocation revenue dispersed, unless terminated pursuant to the next provision, paragraph B.  According to the ILA, after 180 days notice, either party may terminate the agreement if: (1) the courts hold Seattle's TDR zoning regulations invalid; or (2) a party has materially breached the agreement and has failed to cure after notice of the breach.  However, this "unless terminated" exception in paragraph A may be too limited.  The County's obligation to distribute local property tax allocation revenue ceases if Seattle fails to certify that the various levels of TDRs have been permitted into the LIPA over the life of the program.  Therefore, the City may materially fail in its performance but nonetheless the County would be still obligated to divert property taxes to it for an additional 180 days.  

	Revision:  Includes the failure of the City to certify as a condition that would end the ILA and each party's obligation thereunder. 

STATUS

The City Council staff, working with their legal counsel and department representatives reviewed the revisions described above and found in the redline ILA, which is Attachment 2 to the staff report.  City Council staff report that the changes as represented in the redline version are acceptable and will be presented to as an amendment to the Planning Land Use and Sustainability ("PLUS") committee for recommendation to the full City Council for approval.  The PLUS committee's next meeting is September 11, 2013.  

AMENDMENT

The revised version of the ILA provides additional protections and is ready to be adopted by the committee at this time.  Amendment 1 replaces the ILA as transmitted by the Executive with the version of the ILA accepted by City and Executive staff.  The amendment also makes technical corrections to the proposed ordinance, replacing the dollar amounts listed in the proposed ordinance with those dollar amounts referenced in the revised Recitals.   

REASONABLENESS

With the adopted changes, the ILA provides priority to TDR generated in King County to be used in Seattle's LIPA.  This ILA provides the County with more certainty than RCW chapter 30.108 alone.  Adoption of the amended ILA constitutes a reasonable business decision. 
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