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SUBJECT:  This measure amends and restates agreements for the processing and sale of landfill gas at Cedar Hills Landfill.  Due to market conditions, the parties indicate that it is preferable to sell processed landfill gas directly to the energy market, rather than converting it to electrical energy for sale; this proposed agreement package accommodates that change.  Additionally, Igenco LLC has proposed purchasing the interests of the original contractor, Bio Energy, conditioned upon the amendment and restatement of the agreements between Bio Energy and the county for the sale of landfill gas.  

SUMMARY:  In 2003, the Council approved Proposed Ordinance 2003-0319 finding that a unique circumstance exists, and that a direct sale of surplus landfill gas generated at Cedar Hills landfill to Bio Energy for the purpose of generating electricity would be in the best interests of the public; that measure authorized the Executive to enter into a three-part agreement with Bio Energy for the sale of landfill gas.  That ordinance was recommended by the Executive in light of KCC 4.56.080, which requires the council to approve any sale of surplus county property over $10,000 in value to the highest bidder at auction or sealed bid, except when the council determines, by ordinance, that unique circumstances exist, making a negotiated direct sale in the best interest of the public.  

In January, 2004, the Solid Waste Division entered into project agreements with Bio Energy for the sale of landfill gas.  Three separate agreements covered terms for purchase and sale of landfill gas, terms for development, construction and operation of a gas-to-energy plant, and site lease for the landfill gas-to-energy plant site.  
Under the agreement, Bio Energy would be the owner of energy production facilities at the landfill authorized by these agreements, and would be responsible for construction and operation of the facilities.  The Solid Waste Division would sell the landfill gas to Bio Energy; revenues would be directed to the Solid Waste Account.  
The development and operations anticipated by the agreement have not gone forward, however, and landfill gas continues to be flared off.  Discussions between the Executive and Bio Energy have focused on ‘market conditions’ which apparently favor direct sale of processed landfill gas to the energy market, rather than conversion of that gas to electricity for sale to the market, as contemplated by the agreements signed pursuant to the above-cited ordinance.  
Concurrently, a Delaware limited liability company, Industrial Power Generating Company LLC (Igenco), has proposed purchasing the interests of Bio Energy in this agreement package, if the county agrees to modify the agreements on terms acceptable to Ingenco, and the Council approves the modified agreement, the Plant Site Lease, and the associated projects.  
The Executive proposes to amend the existing agreements with Bio Energy consistent with negotiations with Igenco, whereby Igenco would assume the project responsibilities of Bio Energy.   

Key provisions of the amended agreements include the following:

Project Development and Gas Sales Agreement (PDA)

· The proposed agreement combines the original separate Project Development Agreement and Gas Sales Agreement entered into on January 20, 2004.  

· The agreement extends for 20 years after initiation of commercial operations, with options to extend further provided for;
· Bio Energy is responsible for design, installation and operation of a gas processing plant addressed pursuant to this agreement; failure by Bio Energy to meet agreed-upon milestones will be considered default, and the county will have the right to terminate the agreement under such conditions;  

· Provisions addressing the active pursuit of necessary permits by Bio Energy are addressed, with options to terminate the agreement if satisfactory progress towards permit attainment is not demonstrated; 

· Provisions for transfer of interests of Bio Energy to Igenco, and for a third party agreement for transport of ‘product gas’ through a natural gas pipeline from the facility, are addressed;

· The county is to relocate its North Flare Station to a new flare station site to accommodate the interconnection with the Bio Energy plant; 

· The county and Bio Energy will each provide the other an annual schedule of anticipated maintenance outages and associated operational impacts; 
· The county will receive ‘Plant Condensate’ from Bio Energy for disposal consistent with its wastewater discharge permit;

· The county owns rights to any Emissions Credits attributable to the operations of the plant; 

 Plant Site Lease Agreement
· The county leases to Bio Energy a portion of the landfill site as generally illustrated in attached materials; the plant site is not expected to exceed 2.5 acres; final parameters will be determined based on relevant plant engineering factors;

· The county grants easements for ingress, egress, construction staging, utilities, transmission of product gas and electrical transmission lines and other reasonable uses; 

· Bio Energy pays monthly rent of $1000/month, plus specified ‘additional rent’. Bio Energy also pays appropriate taxes and utility charges.  

· The plant site is leased to Bio Energy specifically to construct, maintain and operate the plant and improvements for processing, converting or otherwise using landfill gas to generate Product Gas or alternate gas products, or other energy including electricity 

Among the distinctions in the current agreement package are a timetable for implementation, tied to the completion of the SEPA process preliminary to permit filing, which provides for commercial operations within 600 days of permit acquisition:

	Milestone
	UMilestone DateU

	Permit Filing Date for Required Permits
	SEPA Completion Date + 30 days

	Target Permit Acquisition Date
	SEPA Completion Date + 210 days

	Target Equipment Order Date
	Permit Acquisition Date + 30 days

	Target Construction Start Date
	Equipment Order Date + 260 days

	Commercial Operation Deadline
	Permit Acquisition Date + 600 days


U 

Also included is an agreement providing a formula for the payment to the county for landfill gas.  

BACKGROUND  
Management of Landfill Gas

The solid waste buried at the Cedar Hills landfill generates approximately 13 million cubic feet of landfill gases per day, resulting from the degradation of solid waste—the gases generated are primarily methane and carbon monoxide.  Because of health, safety and environmental concerns, the county is responsible for managing landfill gas produced by Cedar Hills.  Collection and burning of landfill gas costs the Division approximately $80,000 per year.  

The county has sought beneficial uses for landfill gas generated at the Cedar Hills landfill for a number of years.  In 1992, the council approved Motion 8591 which

· Declared that the methane gas produced at Cedar Hills Landfill is surplus;

· Authorized the executive to issue a Request for Proposal (RFP) to solicit proposals to convert the landfill gas into electricity;

· Subjected final selection of the purchaser/lessee and the resulting contract/lease from the RFP to the review and approval of the council; and

· Required that income earned from the project be used solely for mitigation impacts related to the Cedar Hills landfill.

The 2001 Comprehensive Solid Waste Management Plan contains policy direction to utilize landfill gas generated at the landfill.  Policy No. WRR-39 states:

“The county should work to convert landfill gas, a valuable green resource, into a marketable energy product as soon as possible.”

Request for Proposals

In October 2001, the King County Solid Waste Division issued an RFP requesting proposals from purchasers interested in entering into a long-term sales contract to purchase landfill gas generated at the Cedar Hills Landfill as a fuel source for electricity generation or other energy production.  
The Division received six proposals in response to the RFP.  After technical review, the Division determined that three of the responses were technically responsive and viable projects.  Of these three, the Division chose a proposal from EDI, an Australian company, and Bio Energy, a United States branch of EDI.   

The proposal called for Bio Energy to build, own and operate an energy producing plant on approximately two acres that Bio Energy would lease from the county located roughly in the middle of the Cedar Hills Landfill.  Bio Energy would buy landfill gas from the county and use the landfill gas to power gas turbines and one steam boiler to produce approximately 26 megawatts of electricity.  Bio Energy would then sell the electricity on the energy market.  

As noted above, however, progress on the landfill gas project anticipated by the agreement package has not been realized; the acquisition of the rights of Bio Energy by Ingenco, and the restatement and amendment of the agreement package described above, are recommended by the Executive.

PROPOSED ORDINANCE 2007-0366
As noted, the Council approved Proposed Ordinance 2003-0319 in 2003, which found that unique circumstances exist to make the direct negotiated sale of the subject landfill gas in the best interest of the public; a package of agreements was authorized to effect that direct sale.  The measure before the Council currently, Proposed Ordinance 2007-0336, authorizes the executive to enter into the restated and amended agreements described above.  
ATTACHMENTS: 

1. Proposed Ordinance 2007-0366, with attachments

a. Amended and Restated Project Development and Gas Sales Agreement
b. King County Amended and Restated Plant Site Lease 

c. Schedule 1.1 (Plant Site Lease) (Amended and Restated Project Development and Gas Sales Agreement) Definitions 
d. Schedule 4.1.1 Project Timetable 
e. Schedule 5.1 Gas Sale Payment

