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SUBJECT

Proposed Ordinance 2015-0471 authorizes the Executive to execute the agreement between the County and 4Culture to implement the Building for Culture Program which was envisioned by Motion 14406.

SUMMARY

Proposed Ordinance 2015-0471 is one of three pieces of legislation before the Committee today relating to the implementation of the Building For Culture Program.  This is a partnership between King County and 4Culture [Motion 14406] that would use bonds backed by the hotel-motel tax to build, maintain, expand, preserve, and improve new and existing cultural facilities.  During Council’s July deliberations of Motion 14406 staff highlighted that future action would be needed to implement the Program.  This is one of those “future actions” the others being contained in companion ordinances also before you today: Bond Ordinance [Proposed Ordinance 2015-0470] and Appropriations Ordinance [Proposed Ordinance 2015-0469].

The Proposed Ordinance authorizing the Agreement for Implementation of the Building for Culture Program Between King County and 4Culture:

· Finds that the Building for Culture Program will contribute to the regional economy and to the health, vibrancy, culture and welfare of King County communities
· Finds that the execution of the Implementation Agreement is in the best interest of the county and its citizens
· Provides that the Council may modify the Program where it deems advisable or necessary
· Authorizes the Executive to enter into the Implementation Agreement, which is Attachment A to the proposed ordinance.

Attachment A also contains the list of projects being proposed for funding.


BACKGROUND 

On July 27, 2015 by unanimous action, the Council adopted Motion 14406 (Attachment 8) which approved a partnership between King County and 4Culture to create a “bond financed arts, cultural, heritage and preservation capital program to build, maintain, expand, preserve and improve new and existing cultural facilities.”   As approved it would be administered by 4Culture and funded through a bond sale backed by a portion of King County’s hotel motel tax. 

Because King County was able to defease the Kingdome bonds early [March 2015], the Building for Culture Program was proposed by the Executive to be funded through the issuance of approximately $20 million in King County bonds with the final amount to be determined based on updated revenue forecasts.  4Culture would use a portion of hotel-motel taxes collected in 2015 to fund debt service payments from 2016 through 2020. Beginning in 2021, King County would cover debt service payments from the tourism promotion portion of the hotel-motel tax. (Details of this were discussed at length in the July 22 staff report prepared by Council staff upon adoption of Motion 14406 and can be found in Attachment 9 to this staff report).

In anticipation of final action 4Culture posted applications for funding on its web site on Friday, July 17, 2015 pending Council action. The application deadline for projects seeking funding for the Arts, Cultural & Heritage Program and the Preservation Program was to be September 9, 2015. (Use of the Preservation Action Fund would be ongoing as projects are identified.) 

As adopted the Building For Culture program has three components: 

· Arts, Cultural & Heritage Program. This program would be open to nonprofit arts, heritage and cultural organizations and eligible public agencies to fund capital costs related to acquisition, construction, or remodeling. It would set funding limits for projects of different sizes: 

· Projects with budgets up to $1 million, would be eligible for up to 25 percent of project costs;
· Projects with budgets between $1 and $10 million, would be eligible for up to 10 percent of project costs; and 
· Projects with budgets greater than $10 million, would be eligible for up to five percent of project costs; 

These percentages were “not intended to act as a cap on the award but provide guidance when determining award allocations”.

· Preservation Program [a/k/a Saving Landmarks]. This program was open to owners of national-, state-, or local-designated or eligible landmark properties to fund costs related to acquisition, stabilization, rehabilitation or restoration. Funding through this program required a one-to-one match from the applicant. The minimum project budget, including match, was $60,000. Funding awards were to range from $30,000 to $250,000.

· Preservation Action Fund. This program provides direct funding for the acquisition, stabilization, or redevelopment of significant but endangered historic properties. This fund would be managed by King County Preservation Program, 4Culture, and Washington Trust for Historic Preservation through the establishment of a Preservation Action Fund Advisory Committee. Only properties outside the City of Seattle would be eligible. 

Subsequent to adoption of Motion 14406, 4Culture conducted outreach to potential applicants with applications due September 9, 2015, and then convened three independent peer panels composed of arts, heritage, and preservation professionals, and other community representatives to review applications. The panels would be organized by project size and focus:

· Panel One: Arts & Heritage projects with budgets under $1 million
· Panel Two: Arts & Heritage projects with budgets over $1 million
· Panel Three: Preservation Program [Saving Landmarks] 

As noted above, the Preservation Action Fund would follow a process that has not yet been established and $2 million of the initial $20 million program estimate is proposed by the Executive for that purpose.

4Culture received 135 applications from their solicitation, one of which did not qualify for the program.  These proposals totaled over $825 million of which $53.7 million was requested for project award.

An implementation agreement was needed between the County and 4Culture to implement the capital funding program and establish the financial and administrative aspects of the program.

ANALYSIS

This proposed Agreement lays out the terms and conditions of how the Building for Culture Program will be implemented.  Key aspects of this implementation agreement are:
· The Agreement will be effective when executed by both the County and 4Culture and remain in effect for “fifteen years following the first date of issuance of any Series of Bonds, or the longest term of any Series of Bonds, whichever is longer” [#3. Term of Agreement]
· The County must provide bond financing for the Building for Culture program and 4Culture was required to conduct the solicitation of proposals and develop recommendations to be approved by the 4Culture Board of Directors [See #4 and #5 of the Agreement].  This process was conducted by 4Culture with the Board approving recommendations on October 26, 2015 and transmitted them to the Executive.  Copies of that action were provided separately to Councilmembers.
· The total amount of proposed projects awards can be found in Exhibit A of the Agreement and total $28,500,000.  [An alphabetic re-sorting of Exhibit A by district can be found in Attachment 5 of this staff report.]  Any projects over $100,000 that don’t have an executed grant agreement within 18 months, or that within 24 months,  4Culture advises that the County will not be able to expend all funds within 36 months of issuance of the bond will be canceled, and may be reallocated to other projects by the Council.  Reallocations must be to other projects or such other tourism promotion, including arts and culture, capital projects as the Council determines.     If the funds aren’t reallocated to other projects by the County they would be used to pay, redeem or defease bonds and any decrease in debt service resulting from bond defeasance would be equally shared between the County and 4Culture [See #6 and Exhibit A].  The proposed Agreement as transmitted is silent regarding potential reallocation from the 55 projects under $100,000 – totaling $2.329 million, further discussion among County and 4Culture staff, legal counsel and bond counsel have led to a staff-recommended amendment that addresses this by treating these projects in the same manner as the larger projects.
· County required nondiscrimination provision language is required to be contained in grants and contracts entered into by 4Culture [See #7.1].
· 4Culture is required to maintain a high standard of care and conduct in its operations [See #7.2], warrants that it is authorized to enter into the Agreement [See #7.3] and is required to provide the County with verification that historic preservation of landmarks meet legal requirements [See #7.4].
· Funding, including debt service responsibilities between the parties is addressed [See #8]; debt service assumptions are also listed in the fiscal note to the legislation.
· 4Culture program administration is addressed which includes Grant Agreements with recipients, distribution of bond proceeds, grant funding and   project monitoring [See #9].
· Reporting requirements include an annual report to the Council and the Office of Performance, Strategy and Budget beginning June, 2016.  An annual audit is required as is allowing County agents to have access to bank account and 4Culture records, and annual certification is required certifying that 4Culture is not in default of any of its obligations [ See #11].
· Issuance of bonds, bond proceeds and disposition of remaining funds addressed including a requirement that the bond ordinance shall provide that the County Council has the authority to modify the Building for Culture Program where it deems it necessary [See #12].
· Preservation of tax-exempt status is addressed as is indemnification [See #13].
· Default and default remedies are covered [See #14].
· [bookmark: _GoBack]General provisions regarding such areas as relationship of the parties, binding successors, severability, amendment and governing law [See #15].
· The list of proposed projects totaling $28,500,000 is detailed in Exhibit A. 

Due to the compressed timeline of the Building for Culture Program this Implementation Agreement was transmitted with the accompanying Bond Sale [Proposed Ordinance 2015-0470] and Appropriations Ordinance [Proposed Ordinance 2015-0469] rather than being adopted shortly after approval of Motion 14406.  Failure to adopt this Agreement would delay the Council’s goal of implementing the Program by January 2016. The agreement establishes the financial, administrative and compliance aspects of the program, is consistent with county policies, and maintains a sufficient oversight role for the County Council and Executive. Upon remedying the inconsistency between Section 2 of the Ordinance and the implementation agreement, adoption of the Proposed Ordinance would constitute a reasonable business and policy decision.


ATTACHMENTS

1. Proposed  Ordinance 2015-0471
2. Transmittal Letter
3. Fiscal Note
4. Amendment 1 to Attachment A – Implementation Agreement
5. Project list contained in Attachment A to P.O. 2015-0471 with district designation
6. Project list under $100,000
7. Project list over $100,000
8. Motion 14406
9. July 22, 2015 Committee Action staff report by Mary Bourguignon

INVITED

1. Sung Yang, Chief of Staff to King County Executive
2. Jim Kelly, Executive Director, 4Culture
3. Dwight Dively, Director, PSB
4. Aaron Rubardt, Financial Planning Process Manager, PSB
5. Jenifer Merkel, Senior Deputy Prosecuting Attorney, PAO
6. Dan Gottlieb, Bond Counsel, Hillis Clark Martin & Peterson P.S.
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