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STAFF REPORT
SUBJECT:  Providing for the procurement of contracts for design and construction of the Factoria Recycling and Transfer Station
SUMMARY:  
Proposed Ordinance 2102-0247 recommends utilization of the “Negotiated Procurement” methodology authorized in state law for the procurement of a contract for the design and construction of the Factoria Recycling and Transfer Station, as part of the ongoing upgrade of the solid waste transfer station system, based on a 2007 Council-approved plan. 
BACKGROUND:
The Factoria Transfer Station, located at 13800 SE 32nd St, Bellevue, provides a transfer opportunity for solid waste and recycling for the central east side of the service area.  The Factoria Transfer station handles about 16% of the total volume of garbage handled by the King County system each day, with about 85% of the daily waste at the Factoria Transfer Station collected from within the eastside cities of Bellevue, Issaquah, Mercer Island and Redmond.  The station was included in the review of capital facilities conducted cooperatively by the Solid Waste Division, Metropolitan Solid Waste Advisory Committee and the Solid Waste Advisory Committee. The results of that review were reported in the Solid Waste Transfer and Waste Management Plan, adopted by the Council in 2007.  The central recommendation of the Plan was a system-wide upgrade of the transfer station network, recognizing that many of the stations had been built 40 or more years ago, and don’t meet current system needs. 
Station performance criteria were reviewed as part of that planning process; the Factoria Transfer Station was found to underperform in a number of critical categories, including time on site for commercial and business haulers, limited opportunity for recycling services, forecast daily handling capacity, storage requirements, roof clearance, no on-site waste compaction, problems for commercial collection vehicles, non-compliance with current seismic standards, and others.  The Plan recommended replacement of the facility at the same location, as part of a broader system wide upgrade.
The system upgrade is underway.  Construction work on the first phase of the Bow Lake Recycling and Transfer Station has been completed, and the new station is open to the public for waste transfer services.  

The Factoria Transfer Station has been identified by the Solid Waste Division as the next station for upgrade.  A facility master plan for the project was completed and adopted by the Council in 2011.  According to the Facility Master Plan, the rebuilt facility will include a new recycling collection area, more efficient household hazardous waste collection, an enclosed transfer building with adequate roof clearance that will minimize noise, dust and odors, a garbage compactor, reduced customer wait times, and sustainable building design features.  

Next steps include contracting for detailed architectural design and facility construction and financing.   The Executive has transmitted legislation seeking Council approval of an alternative procurement process, intended to provide the Solid Waste Division with greater flexibility in identifying and qualifying prospective contractors for the design and construction work.  

 “Negotiated Procurement” process

The Executive is seeking authorization for a process referred to as “Negotiated Procurement”, as authorized in state law
.  The transmittal letter notes that, compared to the standard “Design/Bid/Build” process, the Negotiated Procurement approach “allows the County to select the general contractor that provides the best value to the County. This process also allows coordination between the general contractor, designer and the division prior to award of the construction contract, providing more cost certainty and less schedule risk”.   RCW 36.58.090, notably, provides a key role for the legislative authority in the contracting process.  Key elements of that process are summarized below:

· Legislative Authority may contract with one or more vendors for one or more phase(s) of the design, construction or operation of “solid waste handling systems”.
· County publishes notice of requirements and criteria for selection of vendors, and requests submission of qualifications statements or proposals. 
· Legislative authority may designate representative to evaluate vendors.
· Legislative authority or representative may request submission of qualifications statements, and may later request more detailed proposals from one or more vendors who have submitted qualifications statements, or representative may request detailed proposals.
· Representative evaluates qualifications or proposals.
· Discussions and interviews held; if two or more vendors submit qualifying proposals or qualifications, discussions to be held with at least two vendors.
· Representative recommends vendor or vendors determined to be best qualified to legislative authority.
· Legislative authority selects one or more qualified vendors for design, construction and/or operation of facility.  
· Legislative authority or representative seeks to negotiate contract with selected vendors.
· Before signing contract, legislative authority holds public hearing, makes written findings that it is in the public interest to enter into the contract, that the contract is financially sound, and that this contracting method is advantageous for the county.
Strengths/Weaknesses of Negotiated Procurement

The Negotiated Procurement model is recommended by the Executive for the greater flexibility it offers over the Design/Bid/Build process.  The model appears to have a number of advantages over Design/Bid/Build;

· Potential contractors can participate in part of, or all of the design/build project, allowing the potential for greater coordination between the design process and the construction process;

· The process allows for “discussions” with prospective contractors before entering a contract, to establish a clear understanding of project expectations and parameters;
· The presence of a number of factors that increase the complexity of the project can be mitigated somewhat through early and full communications between the prospective contractors and the county;
· The selection of the vendor is based on the “best qualified” vendor, rather than solely on low bid;
· The Solid Waste Division has had experience with this process through the Bow Lake project, and reports a favorable experience.

Concerns about the Negotiated Procurement Process include the following:
· This appears to be a unique process in county government; other than the Bow Lake project, there is no history with the process, leaving limited ability to compare “negotiated procurement” with others that have a more extensive history;
· The process is authorized by state law specifically for solid waste projects, though it’s not clear that such projects are so unique in their features or design parameters that they cannot be appropriately procured through other alternative procurement models;
· The authorizing statutory language includes a section that raises the question as to whether the Legislature intended it to apply to transfer stations: 
· The alternative selection process … may not be used in the selection of a person or entity to construct a publicly owned facility for … transfer of solid waste … unless the facility is … (b) an integral part of a solid waste processing facility located on the same site.
While there is no definition provided for the term “solid waste processing facility”, it is reasonable to assume that such a facility would provide a fuller, rather than a more limited, range of services.  It is noted that the Executive has, as part of the 2012 budget process, recommended a more limited recycling services role for transfer stations, noting that such function duplicates the curbside recycling function, and that comparatively small volumes of recyclables are channeled through the transfer stations.  It is also noted that the Factoria project has been reviewed through a “value engineering” process, seeking to control costs.  Strategies to constrain costs at the facility would seem to be impacted by a requirement that it be “an integral part of a solid waste processing facility located on the same site.”  
· Through the 2008 Bow Lake Recycling and Transfer Station procurement process, a consultant to the Solid Waste Division, RW Beck, summarized the procurement alternatives available to the agency in preparation for the Bow Lake Recycling and Transfer Station construction process.  While the Design/Bid/Build and General Contractor/Construction Manager processes were considered alongside Negotiated Procurement, the Public/Private Partnership (63-20) methodology was not considered.
  The Auditor has recommended a systematic review of available procurement options for transfer station projects as part of the Solid Waste Transfer Station Capital Projects” Performance Audit, September 2011, and noted in particular the Public/Private Partnerships (63-20) approach.  
· The authorizing statute, RCW 36.58.090, includes language that assigns a central role to the Legislative Authority:

(1) Notwithstanding the provisions of any county charter or any law to the contrary, and in addition to any other authority provided by law, the legislative authority of a county may contract with one or more vendors for one or more of the design, construction, or operation of, or other service related to, the solid waste handling systems, plants, sites, or other facilities in accordance with the procedures set forth in this section….
(6) Prior to entering into a contract with a vendor, the legislative authority of the county shall make written findings, after holding a public hearing on the proposal, that it is in the public interest to enter into the contract, that the contract is financially sound, and that it is advantageous for the county to use this method for awarding contracts compared to other methods.

Staff requested legal review of this measure through the PAO’s office, with particular attention to the role of the legislative authority provided for in this process.  Questions include whether the oversight role of the Council is affected by its role as a participant in the procurement process
In recent years, the Council and the procurement community have sought to identify alternatives to the Design/Bid/Build process, in light of experiences with construction projects that have not been completed within anticipated budgets and time frames.   The County Auditor has completed an “Alternative Capital Projects Delivery Methods Study”, which described a number of available procurement alternatives, including the traditional Design-Bid-Build, Design/Build, General Contractor/Construction Manager, and Public/Private Partnerships (63-20).  The Auditor recommended that agencies consider consultation with Facilities Management for guidance in alternative procurement selection, and encouraged the development of policies for selecting a delivery method.  The generally positive experience with Public Private Partnerships (63-20) was noted in that study.  The Auditor also conducted a “Solid Waste Transfer Capital Projects” performance audit, again noting the need for full review of alternatives, and referencing the positive experience that has been recorded regarding Public/Private Partnerships (63-20).   
Role of the Legislative Authority
The language in state law authorizing the Negotiated Procurement process establishes a number of specific roles for the Legislative Authority in managing the contract procurement.  The language also provides for designation of a representative to carry out a number of related functions.  The table below describes the respective roles of the Legislative Authority, and of the Representative (in some cases, the law reads “Legislative Authority or Representative; in those cases, the function is listed in the Representative column, for convenience.)
	Role of Legislative Authority (RCW 36.58.090)
	Role of Representative, or of “Legislative Authority or Representative(RCW 36.58.090)

	Make a decision to proceed with consideration of qualifications
	County publishes notice of requreiments

	Designate representative to evaluate vendors who submit qualifications or proposals
	Legislative authority or Representative may request submission of qualifications statement, may later request more detailed proposals

	Legislative authority must establish criteria
	Representative shall evaluate qualifications or proposals

	Legislative authority may select one or more vendors
	Representative recommends to legislative authority a vendor determined to be best qualified

	Legislative authority decides to continue selection process; negotiations continue at discretion of legislative authority, --until process is terminated by legislative authority
	Legislative authority or Representative may attempt to negotiate a contract

	Legislative authority shall make written findings that its in public interest to enter contract, contract is sound, that it’s advantageous to use this contract method
	

	Legislative authority makes a judgment that the performance bond is sufficient
	


Proposed Ordinance 2012-0247 addresses the requirements of the code, by providing for a determination that construction of the new station may be procured utilizing procedures of RCW 36.58.090; by authorizing the Solid Waste Division to evaluate vendors based on approved criteria; by establishing that the Executive will recommend the most qualified vendor to the Council upon completion of evaluation.  The legislation further provides that the Council approves the evaluation criteria included in Attachment A.  Remaining steps, presumably following the recommendation of a vendor, would include Council selection of a vendor or vendors, written findings by the Council that the contract is in the public interest, is sound, and the method is advantageous.  The Council would also be required to find that the performance bond is sufficient.  
ANALYSIS
The issue of the Council’s role in the negotiated procurement process raises a point of potential concern.   The statute, as described above, gives the Council a central function in the procurement process, which is essentially an executive function.  Close involvement with the procurement function can impact the oversight function of the Council should there be issues with project performance.  
Recent reviews by the County Auditor’s office of capital projects generally, and of the solid waste capital plan particularly, emphasize the need for systematic review of alternative procurement options available to the Solid Waste Division in contracting for the design and construction of solid waste transfer facilities.  Participation by the Facilities Management Division in that review, to provide the benefit of experience with the range of potential alternative procurement possibilities, should be a key element in the review process.  Staff is seeking to clarify the extent and completeness of agency review of alternative procurement options. 
REASONABLENESS
Staff is currently awaiting completion of legal review of this matter, and is seeking additional information related to the Executive’s review of other alternatives, consistent with the recommendation of the Auditor.  In that light, it is appropriate to provide background for committee consideration, but staff review has not been completed based on outstanding information requests.  
It is not yet clear the extent of the review of alternative procurement methodologies that has been undertaken by the Executive.  If the review is short of that recommended by the Auditor for full consideration of alternatives, Council may wish to consider providing direction to undertake a broader review, with particular attention to the following criteria:
· A procurement method which has a record of projects completed on time, or has a record of demonstrating early completion
· A procurement method which has a record of projects completed within projected costs, or has a record of cost savings
This item is not yet ready for Committee action. 
ATTACHMENTS
1.  Proposed Ordinance 2012-0247, with Attachments

a. Selection Criteria—Factoria Recycling and Transfer Station

2. Transmittal Letter

3. Fiscal Note
� RCW 36.58.090  Contracts with vendors for solid waste handling systems, plants, sites, or facilities — Requirements — Vendor selection procedures.


� Bow Lake Recycling and Transfer Station—Use of Competitive Negotiation Procedures within RCW 36.58.090 for Site Facilities Construction Contract:  RW Beck 4/16/08
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