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SUBJECT   

A briefing on psychiatric boarding and prevention, early intervention, and least restrictive alternatives for individuals in crisis. 
SUMMARY

In early 2014, the Council delegated six high priority strategic issue areas to standing committees for development of innovations to address the issues. The Law, Justice Health, and Human Services Committee was tasked with the issue of growing demands on the mental health fund and the Mental Illness and Drug Dependency (MIDD) fund. 

This is the third in a series of briefings at the Law, Justice, Health, and Human Services Committee intended to highlight issues and opportunities around demands on the mental health fund, and engage the Council as policymakers in solutions and opportunities. Previous briefings were held on June 18 and July 9, where singe bed certifications (also known as psychiatric boarding) and involuntary treatment court were discussed in detail. Today’s briefing addresses upcoming changes to the behavioral health system including the recent Washington State Supreme Court decision around single bed certifications, the State’s plans, and King County’s response to the court’s ruling. 
Following this briefing, members will have the opportunity to review and potentially act on legislation (Proposed Motion 2014-0383) responding to the issues of single bed certifications, involuntary commitment, and prevention, early intervention, and least restrictive alternatives for individuals in crisis.
BACKGROUND

Overview: The Washington State Involuntary Treatment Act (ITA) allows for people with mental disorders to be civilly committed against their will for defined periods of time – 72 hours, 14 days, 90 days, and 180 days
. King County Superior Court adjudicates the civil commitment cases in the county’s ITA Court, while ITA Court operations occur in partnership between the Superior Court, the Office of Public Defense, the Prosecutor’s Office, the Department of Community and Human Services, the Department of Judicial Administration and the Sheriff’s Office. 

The Process of Involuntary Commitment: Under state mental illness laws, there are specific circumstances where a person can be considered for involuntary psychiatric hospitalization if, as the result of a mental disorder, one of the following circumstances exists:
1. If someone presents a substantial risk of harm towards others or themselves OR

2. If someone presents a substantial risk of damaging someone else's property OR

3. Someone is endangered because they are not caring for their basic needs such as eating sleeping, clothing and shelter due to their mental disorder OR

4. Someone shows severe deterioration in routine functioning and is not receiving essential care needed to maintain his or her health or safety.

King County’s Crisis and Commitment Services section of the Mental Health, Chemical Abuse and Dependency Services Division of the Department of Community and Human Services conducts evaluation of people with mental disorders for possible involuntary detention in psychiatric facilities. The Crisis and Commitment staff who perform these duties are all employed by the county. Under the law, they are referred to as Designated Mental Health Professionals (DMHPs). As part of the investigation, the DMHP will be looking for evidence that substantiates any of the circumstances.

If it appears that involuntary detention is necessary, the DMHP evaluating the person will take a written statement (a “declaration”) from the person who has witnessed first-hand the behavior providing evidence for detention. The declaration is a certified statement of facts and that the person who gives the statement is agreeing to testify in court, under oath, at a commitment hearing.

If the person evaluated is deemed appropriate for involuntary treatment by the DMHP, one of the following will happen:

1. If no imminent danger exists, King County Crisis and Commitment may petition the Court for an order to detain the person on a non-emergent basis. In this situation a judge reviews the evidence provided by the DMHP, and may make a decision that the person can be involuntarily hospitalized. If the judge signs the order agreeing that the individual should be hospitalized, the DMHP then places the person in an appropriate facility. 

2. If imminent danger exists, the person will be immediately detained and placed into a facility for a 72-hour detention period without prior judicial review.  

People can be sent for involuntary treatment only to certified Evaluation and Treatment Facilities such as Harborview Medical Center, Navos Mental Health Solutions Center, Northwest Hospital Geriatric-psychiatric Unit, and Fairfax Hospital. The inpatient care is for an initial period of 72 hours. When these facilities are full, which occurs daily, individuals are placed in a bed at community hospitals until a bed in an Evaluation and Treatment facility becomes available. 
If the facility staff decide that further inpatient care is necessary, at the conclusion of the initial 72-hour period, they must petition the Court and a commitment hearing will take place. The judicial officer may do one of the following:

1. Order the person to remain for up to 14 additional days of involuntary treatment in a facility. The facility may release the person when staff determines that treatment is complete. 

2. Order the person to 90 days of "less restrictive treatment," (180 days in the case of a juvenile.) This means that the person has to enter outpatient treatment as the court order dictates. Most often the court order will specify that the person has to participate in treatment with a mental health provider and must take such medication as is recommended by that provider. 

3. The commissioner/judge may accept the patient's agreement to enter treatment voluntarily and enter an agreed order to that effect. 

4. The judge may dismiss the case and order the patient’s release.
At times, the Evaluation and Treatment facility determines that the mentally ill person needs more in-patient hospitalization or outpatient treatment after the 14-day period but the patient continues to refuse this treatment on a voluntary basis. The facility may then file a petition for 90 days of court-ordered treatment. For each additional commitment period, another court hearing is required. In order to protect the patient from inappropriate commitment, the Court has to be persuaded each time that the person still needs involuntary treatment and meets the legal criteria. 

Growing Demands for Involuntary Commitment: Previous reports to this committee detailed the growing caseload and other issues around involuntary treatment court (ITA court). To summarize, since 2007, the caseload for ITA Court has grown faster than any other category of Superior Court cases, increasing by 1,303 filings or 54 percent from 2007 to 2013. The growth translates to increase demands for staff, judicial officers, space and other costs that are borne by the mental health fund making less funding available for DMHP staff and/or treatment.  The caseload increase is also directly related to the demand for involuntary treatment psychiatric beds.
Despite the fact that Superior Court and its ITA court partners have worked diligently for over a year to collaboratively improve ITA court operations, streamline processes, increase efficiencies, and enhance the difficult experience of ITA court for clients and families alike, the caseload growth is a bellwether for significant issues in the behavioral health system.  
Involuntary Commitment and Single Bed Certifications: The Legislature has taken several steps to make involuntary detention easier, and once detained, ensure that these patients stay in the hospital longer, without providing adequate resources to counties and the Regional Support Networks responsible for the state’s publically funded mental health system. The most recent change to the law took effect July 1, 2014 allowing DMHP’s to take into consideration a 10 year history of violent acts.  It is too early to estimate the impact of this most recent change on number of referrals.  We anticipate additional attempts to revise the law in the upcoming legislative session.    Meanwhile, both inpatient bed capacity (primarily the state hospitals, but community E&Ts and inpatient hospital beds as well) and outpatient resources have been dramatically reduced. For example, in 2009 in King County there were 2367 commitments with 18 percent of those or 425 were boarded.  In 2012 there were 3401 commitments and 64 percent or 2160 of those individuals experienced boarding. In addition the average length of time that an individual is boarded continues to increase from 2.5 days in 2009 to over 3 days today.    
As noted above, in King County, there are four certified Evaluation and Treatment facilities (E&Ts): Fairfax Hospital in Kirkland, Harborview Medical Center in downtown Seattle, Navos Mental Health Solutions in West Seattle, and Northwest Hospital and Medical Center in North Seattle. When these facilities are full, which occurs daily, individuals are boarded at community hospitals until a bed in an Evaluation and Treatment facility becomes available. Boarding may take place in any number of settings including hospital emergency rooms, hospital medical units, and unlocked voluntary psychiatric hospitals. This issue is at the heart of the Supreme Court Decision, detailed below. 
Washington State Supreme Court Decision: On August 7, the Supreme Court ruled on a case arising out of Pierce County where respondents in the case challenged that practice of psychiatric boarding is unlawful. They argued that individuals boarded under single bed certifications at facilities that are not evaluation and treatment facilities were being “warehoused” and that the necessary rehabilitative care was not provided. The Court unanimously ruled that: 
Patients may not be warehoused without treatment because of lack of funds. "'Lack of funds, staff or facilities cannot justify the State's failure to provide [such persons] with [the] treatment necessary for rehabilitation."

Please see attachment 1 for the entire ruling of the Court. 
The State Response: The Governor’s office has identified $30 million in funds to be dispersed to counties to address boarding issues. King County has received $825,000 to purchase bed capacity at IMD facilities. The Governor and Executive announced the convening of a task force that would find sustainable solutions for ending the single bed certifications. The task force meets in mid-September. 
King County’s Preparations and Response: Prior to the decision, the county began preparations for immediate implementation of a ruling that boarding was unlawful.  On June 18th before this committee, the director of the county’s mental health and substance abuse division announced it was a priority to “eliminate psychiatric boarding in King County”. To that end, the department initiated a focused effort including planning for additional involuntary inpatient beds at Cascade and Fairfax facilities. Fairfax could add between 12-18 beds and Cascade could add up to 30 beds. It is important to note that while Cascade is not currently certified as Evaluation and Treatment facility, its application is in process with the state. Additionally, as noted in previous briefings, King County received funding from the state to open a 16 bed Evaluation and Treatment facility scheduled to come online in the second half of 2015. An additional 16 bed Evaluation and Treatment facility was selected that will come online in early 2016.
King County also quickly convened a meeting with the DMHP staff to identify alternatives to the ITA process, including: expanded use of the crisis solution center and the mobile crisis units as well as and a new program known as transition support. Transition support assist with reentry from a psychiatric facility, including discharge planning and next day appointments to get the individual immediately into supportive outpatient mental health services. 
On August 8th, the state announced a 20 day implementation period, giving counties more time to plan and implement changes involuntary commitment activities. On September 5th the court granted a stay through December 26th 2014. This stay will give the county additional time to deploy alternatives, bring capacity beds on board, and explore further alternatives. 
King County is also closely looking at the daily lists of individuals who require involuntary commitment to see if there are those with medical needs in addition to their psychiatric conditions. Individuals who are experiencing a severe mental health crises AND who have medical conditions can be treated in medical facilities and not fall under the Court’s finding of “warehousing” finding. The department is scrubbing the lists to ensure that all are placed in the appropriate beds.
Executive staff have stated that should the county be required to house every person in King County requiring involuntary treatment in a psychiatric bed under the ITA, additional resources beyond the state’s short term funds could be necessary. Given the county’s compressed General Fund and the Public Health funding crisis, the county’s Mental Illness and Drug Dependency Fund (MIDD) could be tapped to cover costs. Due to revenues higher than projected budgets assumed, and lower than planned spending for certain strategies and administrative costs, the MIDD has a fund balance of about $5 million that could be utilized to pay for the involuntary treatment beds. If this contingency plan becomes necessary to use MIDD funding for 2014, a supplemental budget ordinance would be required. Using MIDD funds for psychiatric beds would not be considered supplantation as it is considered an expansion of existing services. 

At its August meeting the MIDD Oversight Committee was informed of the possibility that the funds could be utilized for involuntary treatment beds. While Oversight Committee members understood the pressing needs of the involuntary treatment bed crisis and the urgency due to the Court’s ruling, frustration was expressed especially given that three of the MIDD strategies remain on hold due to supplantation. Members requested detailed information on how the fund balance occurred which will be provided by the department. 
NEXT STEPS

This is an issue in significant flux, involving many different partners and systems. The next few months will see the boarding task force come together and begin its work to holistically review the involuntary treatment system and develop alternatives and recommendations. At the same time, the department will continue to work with its community partners and the state to effectuate meaningful improvements in the short term for those individuals requiring involuntary treatment. The 2015-2016 budget will also come forward, where it is expected that the involuntary treatment funds and policies will be a focus, along with the impact of the Affordable Care Act on behavioral health. 
As part of its Strategic Innovation Priority work, the Law, Justice, Health, and Human Services Committee will continue to hear from behavioral health and criminal justice system leaders throughout 2015, reporting on the progress of crisis diversion, prevention, intervention, and least restrictive alternatives as it pertains to involuntary commitment. The committee will also continue to receive briefings on MIDD, and the integration of mental health and substance abuse as called for by Substitute Senate Bill 6312. 
ATTACHMENTS
1. In re Detention of D.W., Wa. Sup. Court, Docket No. 90110-4 (2014)
INVITED 
1. Adrienne Quinn, Director, Department of Community and Human Services
2. Jim Vollendroff, Director, Mental Health, Chemical Abuse, and Dependency Services Division Director, King County Department of Community and Human Services
3. Jean Robertson, Deputy Director, Mental Health, Chemical Abuse, and Dependency Services Division Director, King County Department of Community and Human Services
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� RCW  71.05 (adults) and RCW 71.34 (youth under 18)


� In re Detention of D.W., Wa. Sup. Court, Docket No. 90110-4 (2014). 
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