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ATTACHMENT E

Collateral Agency Agreement

THIS COLLATERAL AGENCY AGREEMENT, dated as of April ________, 2009, is entered into by and between: (i) Vongs,  LLC, a Washington limited liability company (the “Project Borrower” or “Qualified Business”), (ii) King County, as administrative and collateral agent (“Agent” or “County”), and (iii) NDC New Markets Investments XXXVIII, LLC, a Delaware limited liability company, as a lender (the “CDE”) (collectively, the “Parties”). 
Pursuant to that certain Loan Agreement dated as of April           2009, by and between CDE and Project Borrower (such agreement, as hereafter amended, supplemented, restated or modified from time to time in compliance with Section 3.2 hereof, the “Project Loan Agreement”), CDE has agreed, subject to the terms and conditions set forth therein, to make a $10,914,907.00 loan to Project Borrower (the “Project Loan”), all as set forth in the Project Loan Agreement, with a portion of such Loan to be evidenced by Promissory Note A in the original principal amount of $6,250,000.00 to be delivered by Project Borrower in favor of CDE (the “Note”, and together with the Project Loan Agreement and all other agreements or documents now or in the future executed or delivered by Project Borrower to CDE in connection with the  Project Loan, the “Project Loan Documents”). 
CDE seeks to appoint Agent as its agent in order to assist CDE in monitoring Project Borrower’s compliance with all covenants and other undertakings of Project Borrower set forth in the Project Loan Documents that are required to ensure that HUD’s Section 108 Guaranteed Loan requirements are satisfied. 
In consideration of the sum of _____ and No/Dollars ($_____), mutual agreements herein contained and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

SECTION 1.
DEFINITIONS

Capitalized terms used and not otherwise defined herein shall have the meanings set forth in, and the interpretations applicable thereto under, the Project Loan Agreement, as amended and modified from time to time. 

SECTION 2.
AGREEMENT BINDING

Section 2.1.
Agreement Binding

Project Borrower, Agent and CDE represent and warrant to each of the other parties hereto that this Agreement has been duly authorized, executed and delivered by such representing and warranting party and is the legal, valid, binding and enforceable obligation of such party, subject to bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting the rights and remedies of creditors and subject to general equitable principles, including without limitation the principle that equitable remedies, such as the remedy of specific performance, are subject to the discretion of the court. Section 2.2.
No Guaranty 
Neither Agent nor CDE as a result of the provisions of this Agreement shall be deemed to have, directly or indirectly, guaranteed any debts, obligations or liabilities of Project Borrower or any of their Affiliates.

Section 2.3.
No Partnership Created 
Neither the execution of this Agreement, nor any action taken by Project Borrower, Agent or CDE pursuant hereto is intended to be, nor shall it be construed to be, the formation of a partnership or joint venture among Project Borrower, Agent or CDE.

Section 2.4.
Limited Purpose of Agreement 
The provisions of this Agreement shall have no effect upon the rights of CDE against Project Borrower.  Project Borrower shall not be entitled for any purpose or under any circumstances to rely upon the failure of Agent or CDE, or either of them, to comply with the terms hereof.  Nothing herein contained shall be deemed to authorize Project Borrower to take any action not permitted under the HUD Contract or any other documents to which it is a party.

SECTION 3.
 AMENDMENTS
Section 3.1.
Amendments and Waivers of this Agreement 
This Agreement may be amended, supplemented, restated or modified only with the written consent of Project Borrower, Agent and CDE.  No waiver of any provision of this Agreement shall be effective unless consented to in writing by the party against which such waiver is to be effective.

Section 3.2.
Amendment and Waivers of Other Agreements. 
Agent and CDE agree that CDE shall not effect, enter into or agree to any amendment, modification or waiver of any of the Project Loan Documents, except with the prior written consent of the Agent, with respect to any proposed extension of the Maturity Date of the Loan, change in the interest rate under the Loan, increase in the maximum principal amount of the Loan, or change in any of the Governmental Requirements (defined below).  Any purported amendment, modification or waiver of any of the Project Loan Documents that would be in conflict with this Section 3.2 shall be invalid, of no force and effect, and shall be deemed a breach of this Agreement by the parties purporting to effect such amendment, modification or waiver.  CDE shall ensure that this Section 3.2 shall be binding on CDE and any successor or assign until the HUD Note is paid in full.
SECTION 4.  AGENT

Section 4.1.
Appointment of Agent.

CDE hereby irrevocably appoints, designates and authorizes Agent to take such action on its behalf under the provisions of this Agreement and to exercise such powers and perform such duties as are expressly delegated to it by the terms of this Agreement.  Agent shall act on behalf of CDE in the best interests of, and for the sole benefit of, CDE (as determined by it in its reasonable good-faith business judgment) in accordance with the terms of this Agreement, and in furtherance of and to the extent consistent with such terms, in accordance with the care, skill, prudence, and diligence of ordinary, prudent third-parties engaged in similar business affairs, acting in accordance with applicable law, the terms of this Agreement and the best interests of CDE, without regard to any relationship (other than that created by this Agreement) that it may have with CDE, Project Borrower or any of their affiliates.  Notwithstanding any provision to the contrary contained elsewhere herein or in any other Project Loan Document, Agent shall not have any duties or responsibilities, except those expressly set forth herein, nor shall Agent have or be deemed to have any fiduciary relationship with CDE, and no implied covenants, functions, responsibilities, duties, obligations or liabilities shall be read into this Agreement or otherwise exist against Agent.  Without limiting the generality of the foregoing sentence, the use of the term “Agent” herein with reference to Agent is not intended to connote any fiduciary or other implied (or express) obligations arising under agency doctrine of any applicable law.  Instead, such term is used merely as a matter of market custom, and is intended to create or reflect only an administrative relationship between independent contracting parties.

Section 4.2.
Duties of Agent.

CDE hereby appoints, designates and authorizes Agent as CDE’s agent for the purpose of assisting CDE in monitoring Project Borrower’s compliance with all covenants and other undertakings of Project Borrower set forth in the Project Loan Documents which compliance is required by the HUD Contract.  Project Borrower agrees to deliver to Agent, at the address set forth below, copies of all reports and other correspondence required to be delivered to CDE pursuant to the Project Loan Documents, and agree that CDE shall be entitled to share any and all information it may have with respect to the Loan and the Project with Agent.  Agent shall be responsible for monitoring Project Borrower’s compliance with all Project Borrower’s covenants and undertakings, including  compliance with federal requirements applicable to Section 108 Loan Guarantee Funds, the proceeds of which are being loaned by CDE to Project Borrower, federal and state fair employment practices and equal employment opportunity requirements, federal anti-kickback rules, the Davis-Bacon Act (40 USC 276a-276a-7) and applicable regulations, the Contract Work Hours and Safety Standards Act (40 USC 327-330) and applicable regulations, retention of records and governmental review requirements and other federal requirements applicable to the Project and set forth in the Project Loan Agreement and Schedule 7 thereto (“Governmental Requirements”).  Agent shall be responsible for delivering, at least quarterly, a written report to CDE summarizing Project Borrower’s compliance, or failure to comply, with such covenants and undertakings.  Agent shall promptly inform CDE of any noncompliance by Project Borrower with the terms of the Project Loan Agreements of which it has actual knowledge and shall provide CDE such information relating thereto as is reasonably requested by CDE.



CDE hereby appoints, designates and authorizes Agent: (i) upon the declaration by CDE of an Event of Default under the Project Loan Agreement, to exercise remedies available to the CDE pursuant to the Project Loan Documents on behalf of the CDE, solely at the direction of the CDE, (ii) to assist Project Borrower in rectifying any noncompliance with the Governmental Requirements or any other noncompliance under the Project Loan Documents, subject to consent of the CDE (whether or not CDE has declared an Event of Default), and (iii) to use commercially reasonable efforts to assist the CDE in the reinvestment of any proceeds of the Loan required to be reinvested pursuant to the the NMTC Program Requirements (as defined by the Amended and Restated Operating Agreement for White Center Square Investment Fund, LLC) within the applicable time period to prevent a recapture of any tax credits under the NMTC Program and in compliance with any applicable Governmental Requirements as defined above.  

Section 4.3.
Delegation of Duties by Agent and Liability of Agent.
Agent may execute any of its duties under this Agreement by or through agents, employees or attorneys-in-fact and shall be entitled to advice of counsel and other consultants or experts concerning all matters pertaining to such duties.  Agent shall not: (a) be liable for any action taken or omitted to be taken by it under or in connection with this Agreement or the transactions contemplated hereby, except for its own gross negligence, willful misconduct or fraud in connection with its duties expressly set forth herein, or (b) be responsible in any manner to Project Borrower or CDE for any recital, statement, representation or warranty made by CDE or any officer thereof, contained herein, or in any certificate, report, statement or other document referred to or provided for in, or received by Agent under or in connection with, this Agreement, or the validity, effectiveness, genuineness, enforceability or sufficiency of this Agreement, or for any failure of CDE to perform their respective obligations hereunder.  Any loss or damage incurred by Agent by reason of any act or omission performed or omitted by it in good faith on behalf of CDE and in a manner reasonably believed to be within the scope of the authority granted to it by this Agreement and in the best interests of CDE (but not, in any event, any loss or damage incurred by Agent by reason of bad faith, gross negligence, willful misconduct or fraud with respect to such acts or omissions) shall be paid from CDE assets to the extent available.  

Section 4.4.
Reliance by Agent.
Agent shall be entitled to rely, and shall be fully protected in relying, upon any writing, communication, signature, resolution, representation, notice, consent, certificate, affidavit, letter, telegram, facsimile, telex or telephone message, electronic mail message, statement or other document or conversation believed by it in its reasonable discretion to be genuine and correct and to have been signed, sent or made by authorized officer(s) of CDE, and upon advice and statements of legal counsel, independent accountants and other experts selected by Agent.  Agent shall be fully justified in failing or refusing to take any action under this Agreement unless it shall first receive such advice or concurrence of CDE as it deems appropriate and, if it so requests, it shall first be indemnified to its satisfaction by CDE against any and all liability and expense which may be incurred by it by reason of taking or continuing to take any such action.  Agent shall in all cases be fully protected in acting, or in refraining from acting, under this Agreement in accordance with a request or consent of CDE. 

Section 4.5.
Disclosure of Information by Agent.  
CDE acknowledges that Agent has not made any representation or warranty to it (other than those representations and warranties set forth in this Agreement) regarding Project Borrower, and that no act by Agent hereafter taken, including any consent to and acceptance of any assignment or review of the affairs of Project Borrower or any affiliate thereof, shall be deemed to constitute any representation or warranty by Agent to CDE as to any matter, including whether Agent has disclosed material information in its possession.  Except for notices, reports and other documents expressly required to be furnished to CDE by Agent herein, Agent shall not have any duty or responsibility to provide CDE with any credit or other information concerning the business, prospects, operations, property, financial and other condition or creditworthiness of Project Borrower or any affiliates thereof which may come into the possession of Agent.  Upon reasonable prior notice to Agent, CDE or its accountants or other representatives shall have access to the documents, correspondence and records of Agent as they relate to Project Borrower’s compliance with the covenants and undertakings set forth in the Project Loan Documents during regular business hours at the offices of Agent.

Section 4.6.  Agent in Its Individual Capacity.  

Agent may make grants and loans to, and enter into contracts with, and generally engage in any kind of grant making, lending or other business with Project Borrower, CDE and their respective affiliates as though Agent were not Agent hereunder and without notice to or consent of Project Borrower or CDE.  Project Borrower and CDE acknowledge that, pursuant to such activities, Agent may receive information regarding Project Borrower, CDE or their affiliates (including information that may be subject to confidentiality obligations) and acknowledge that Agent shall be under no obligation to provide such information to it.  

Section 4.7.  Successor Agent.  

Agent may resign as Agent upon sixty (60) days’ prior written notice to Project Borrower and CDE.  If Agent resigns under this Agreement, Project Borrower and CDE may agree to the appointment of a successor Agent.  Upon the acceptance of its appointment as successor Agent hereunder, such successor, acting as such successor Agent shall succeed to all the rights, powers and duties of the retiring Agent and the term “Agent” shall mean such successor Agent in all such capacities and the retiring Agent’s appointment, powers and duties as Agent shall be terminated, without any other or further act or deed on the part of such retiring Agent.  The retiring Agent shall cooperate with the successor Agent in the orderly transitioning of its responsibilities to the successor Agent (including, without limitation, providing copies of records and other documents relating to Agent’s responsibilities hereunder).  After any retiring Agent’s resignation hereunder as Agent, the provisions of this Section shall inure to its benefit as to any actions taken or omitted to be taken by it while it was Agent under this Agreement.  If no successor Agent has accepted appointment as Agent by the date which is sixty (60) days following retiring Agent’s notice of resignation, the retiring Agent’s resignation shall nevertheless thereupon become effective, and Project Borrower or CDE shall perform all of the duties of Agent hereunder until such time, if any, as Project Borrower and CDE appoints a successor agent as provided for above.  Any request for reimbursement of fees or out-of-pocket costs or expenses incurred by the retiring Agent shall be deemed waived if it is not made within thirty (30) days after the date that such retirement becomes effective.

Section 4.8.
Removal of Agent.  
If Agent, in connection with its duties expressly set forth herein, has taken any action or omitted to take any action that would constitute gross negligence, willful misconduct, fraud or a material violation of the provisions of this Agreement, or if any insolvency proceeding shall occur with respect to Agent, and such action or omission is not cured to the reasonable satisfaction of CDE, or such insolvency proceeding is not dismissed, within sixty (60) days after receipt by Agent of written notice thereof from CDE, then CDE  shall have the right to terminate the appointment of Agent pursuant to this Agreement by sending written notice of termination to Agent.  The removed Agent shall cooperate with the successor Agent in the transition of servicing responsibilities, consistent with the foregoing.

  SECTION 5.   MISCELLANEOUS

Section 5.1.
Conflicts.  
In the event of any conflict between the provisions of this Agreement and the provisions of any of the Project Loan Documents, the provisions of this Agreement shall prevail.


Section 5.2.
Notices and Information.
All notices and other communications hereunder shall be in writing and shall be personally delivered, delivered by overnight courier or sent by telecopier, to the respective parties hereto at their respective addresses set forth in Schedule I attached hereto, or to such other address for a party as such party shall specify in writing to the other parties to this Agreement.  Notices and other communications shall be deemed delivered to a party when delivered by one of the above specified methods to the indicated location(s) of such party and receipt of a counter signature acknowledging receipt by an individual at such location.

Section 5.3.
Transfer of Obligations; Parties in Interest.  
In the event of any transfer by CDE of the Note, such transfer shall be made expressly subject to the terms of this Agreement, which shall be binding on the transferee to the same extent as its transferor.  All of the terms and provisions of this Agreement shall inure to the benefit of and be binding upon and enforceable by the respective successors and assigns of the parties hereto, whether so expressed or not and, in particular, shall inure to the benefit of and be enforceable by any future holder or holders of the Note .

Section 5.4.
Governing Law; Jurisdiction; Waiver of Jury Trial.  
The validity of this Agreement, the construction, interpretation, and enforcement hereof, and the rights of the Parties hereto with respect to all matters arising hereunder or related hereto shall be determined under, governed by, and construed in accordance with the internal laws of the state of Washington (without giving effect to conflict or choice of law principles).

THE PARTIES AGREE THAT ALL ACTIONS OR PROCEEDINGS ARISING IN CONNECTION WITH THIS AGREEMENT SHALL BE TRIED AND LITIGATED ONLY IN THE STATE AND FEDERAL COURTS LOCATED IN THE COUNTY OF KING, STATE OF WASHINGTON.  EACH PARTY WAIVES, TO THE EXTENT PERMITTED UNDER APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO ASSERT THE DOCTRINE OF FORUM NON CONVENIENS OR TO OBJECT TO VENUE TO THE EXTENT ANY PROCEEDING IS BROUGHT IN ACCORDANCE WITH THIS SECTION 5.4.

Section 5.5.
Miscellaneous.
The headings in this Agreement are for purposes of reference only and shall not limit or otherwise affect the meaning hereof.  This Agreement embodies the entire agreement and understanding among Project Borrower, Agent and CDE relating to the subject matter hereof, and supersedes all prior agreements and understandings relating to the subject matter hereof.  If any provision in this Agreement refers to any action taken or to be taken by any person, or which such person is prohibited from taking, such provision shall be applicable, whether such action is taken directly or indirectly by such person, whether or not expressly specified in such provision.  In case any provision in this Agreement shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.  This Agreement may be executed in any number of counterparts and by the parties hereto or thereto, as the case may be, on separate counterparts but all, such counterparts shall together constitute but one and the same instrument.

Section 5.6.
No Third Parties Benefited.  
This Agreement is solely for the benefit of Agent and CDE, its members, and their respective successors and permitted assigns, and no person, including Project Borrower, shall have any right, benefit, priority or interest under, or because of the existence of this Agreement.

[Signatures Appear on the Following Page]

THE UNDERSIGNED, as authorized officials on behalf of the Parties, have executed this Collateral Agency Agreement, which shall be effective as of the date first above written.

Vongs , LLC, a Washington limited liability company

By:____________________________________ 
By: ___________________________________


President
King County, a Washington municipal corporation

By: ___________________________________

Ron Sims, King County Executive

NDC New MARKETS INVESTMENTS XXXVIII, LLC, a Delaware limited liability company
By: 
By:



Authorized Signatory

SCHEDULE I

ADDRESSES AND OTHER CONTACT INFORMATION FOR NOTICES AND COMMUNICATIONS

PROJECT BORROWER/QUALIFIED BUSINESS
Vongs, LLC
ADDRESS AND FAX

with a copy to:

Kantor Taylor Nelson & Boyd PC

1501 – 4th Avenue, Suite 1610

Seattle, WA 98101

Attn: Thomas Nelson

Fax: 206-625-9951

AGENT/COUNTY


Ron Sims, County Executive
with a copy to:



Peggy Pahl, Sr. Deputy Prosecuting Attorney



King County Prosecuting Attorney’s Office



Civil Division



King County Courthouse, W-400



516 Third Avenue



Seattle, WA  98104



Fax: 206-296-0191

LENDER/CDE

NDC New Markets Investments XXXVIII, LLC

Add address

with a copy to:

 Schedule I to Collateral Agency Agreement
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