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METROPOLITAN KING COUNTY COUNCIL

LABOR, OPERATIONS AND TECHNOLOGY
STAFF REPORT

AGENDA ITEM:  9
DATE:  December 13, 2004 PROPOSED NO:  2002-0556
PREPARED BY:  Mike Alvine
SUBJECT:  AN ORDINANCE extending the term of cable television franchise 12132 and cable television franchise 11680 to February 16, 2008, and approving proposed amendments to franchise agreements for cable television franchise 12132 and cable television franchise 11680.
SUMMARY:  If approved, the ordinance would extend and modify two franchise agreements currently held by Comcast, Inc.  Attachments 2 and 3, the Striking Amendment and Title Amendment, would make the following changes to the franchise agreements.
Time period covered – The current franchises expire on February 16, 2005.  The proposal would extend both franchises five years to February 16, 2010.
Basic Franchise Mechanics – In much the same way King County grants franchise agreements to water and sewer districts and power companies for use of our rights-of-ways, we grant cable companies franchises to use our rights-of-ways to run fiber and cable that serve county residents.  In return for these franchises, cable companies make two types of payments to the County.  

The first is a franchise fee that is capped at five percent of the gross revenues produced in the franchise areas.  These revenues accrue to the CX fund and can be used as the County sees fit.  The second type of payment to the County is for Public, Education and Government support (PEG fee) and must be used for capital expenditures in support of public, education and government services.  The Federal Cable Act authorizes these payments.
When the County first granted these franchises, it was the dream of then County Councilmember Sims, shared by other Councilmembers, to create an “Institutional Network” or I-Net that would connect libraries, schools, government buildings and services and not-for-profit entities in a high-speed fiber optic network.  The County has chosen to invest its PEG fee revenues in the development of the I-Net and capital support for the County’s television station C-TV.  Other jurisdictions have chosen to devote a significant portion of their PEG revenues to developing a studio and broadcast facilities for public access broadcasting.  Both of these are good policy decisions made by jurisdictions throughout the nation to serve communities with the technology offered by cable TV.
King County Franchise Overview – The current franchises have been granted, transferred and modified extensively over the last 10 years.  About six years ago the Council undertook a major effort to evaluate the opportunities and constraints offered by the emerging technology and the legal and regulatory environments.  This effort was capped by an “Expert Review Panel” that advised King County on what to try to negotiate into its franchise agreement at the time of the transfer from TCI to AT&T Corp.  A number of jurisdictions throughout the nation chose to litigate franchise issues.
One key issue at that time was “open access” to the franchisee’s fiber optic network.  At the time, a cable operator had a virtual monopoly for high-speed Internet service in the franchise area, and there was a concern that cable modem service for computers be more broadly available to consumers, including having a choice of internet service providers (ISPs).  Since that time increasing competition has emerged with the growth of DSL telephone modem service and satellite high-speed modem service.

A number of jurisdictions around the nation engaged in legal battles to get their systems upgraded to 750 Megahertz.  King County chose to negotiate an upgrade schedule and put in place a $21 million bond to secure the agreement.  In addition, as part of the franchise transfer from the TCI cable companies to AT&T, the County negotiated a type of open access in the form of a “peering point”, or a high-speed data interconnection at a networking hub in the Seattle Westin Building known as the Westin Carrier Hotel (not to be confused with the hotel for people).  This was innovative and perhaps the only franchise agreement in the nation with that provision.
Franchise Extension Options – Given the approaching expiration of the two franchises that cover most of unincorporated King County, the County must either go through a renewal process or extend the current franchises.  A renewal process usually takes 18 to 24 months and can easily cost $250,000 to $350,000.  If the renewal process went beyond the expiration date of the franchises, the County would have about 18 additional months to reach agreement with Comcast.

Jurisdictions can and often do pursue a negotiated extension rather than conduct a renewal process.  Over the last 28 months proposed franchise extensions have been negotiated for the Council’s consideration.  That option is described below.

Negotiating Process – The negotiating team of Council, Executive and Prosecuting Attorney staff received strategic advice from Councilmembers and Executive Sims.  We also consulted with our outside expert law firm of Miller Van Eaton, that serves only public sector clients in cable TV and telecommunications matters.  The negotiating team also consulted with members of various public interest groups, university professors, government cable officials and professional cable associations (largely comprised of local governments operating their own franchises).
Negotiating Goals – The goals of the negotiations were to keep the most valuable components of the franchises that were hard-won by previous Councils and administrations, and to prepare for the all digital TV future, which is not very far off.  In particular we wanted to: 

1. Preserve an adequate number of channels for PEG use;

2. Maintain the Institutional Network capital funding including the payment of bonds used to build it, and;

3. Preserve the peering point (open access) connection.
4. Secure terms for an all digital system with adequate capacity for PEG channels and extra bandwidth to take advantage of emerging technologies such as high-definition TV, data-enhanced video and two-way communications.
Franchise Modifications in Proposed Extension – The proposed agreement would modify the franchise in the following ways.

1. The County agrees to reduce its outright use of analog Public, Education and Government (PEG) channels from 10 to eight.  

2. The County gives up its potential to activate 15 additional PEG channels (conditioned with meeting a threshold of 80% original programming) for the absolute right to convert one analog channel into four digital channels at our discretion.  The County will pay for the digital transmission equipment to get broadcast material to Comcast’s “headend”.  The digital channels would not be carried on Comcast’s basic tier package.  

3. The capacity of the peering point connection will be modified from OC-48 to OC-12.  Comcast will be required to continue to pay for the cost of the OC-12 capacity.  The peering capacity could be scaled up to OC-48 if needed, but users of the capacity would be required to pay for its costs above OC-12.  The peering language is modified to assure that public, education and government entities are able to use the peering point for non-commercial uses for free, while Comcast may charge Internet Service Providers and Online Service Providers for a peering arrangement.  

The proposed new language would allow Comcast to charge PEG users for commercial use of the peering connection.  PEG entities that peer would be connected to Comcast’s and AT&T’s national backbone.  This would allow local ISPs and OSPs to be peered locally (King and parts of Snohomish County) which keeps local traffic local, makes it faster and saves data transport costs.  ISPs and OSPs must deliver their Internet traffic to the AT&T/Comcast facility on the 19th floor of the Westin Building Carrier Hotel.  Comcast will charge only the minimum monthly charge for small users (which they will share) if they bundle their Internet traffic and deliver it to the AT&T/Comcast facility so that it can be measured and charged the applicable rate.  If their usage exceeds the minimum monthly volume, a higher fee will apply based on volume.

4. When the franchisee converts to an all digital system in the Seattle market King County will have the following franchise conditions.  King County will have 18 PEG channels (11 with no triggers, seven with existing triggers), plus an additional six MHz of PEG capacity.  This additional capacity could be put to a variety of uses, some of which are still emerging as technology changes.  Potential uses include adding eight to 10 more digital channels, broadcasting some channels with data-enhanced video, broadcasting high-definition channels or two-way video/audio communications.

5. The bonding requirement for Comcast will be reduced from $21 million to $100,000 which had been the standard performance bond amount at the time of the initial authorization of the franchises in 1995.  
6. PEG fees will stay at $1/subscriber per month for both franchises for the first two years of the extension, then ramp down by $0.15 per year for each of the last three years, ending at $0.55 per subscriber per month.  

7. King County will receive $1.2 million in 2005 as compensation for the modifications to the franchise agreements.

Comparison of the Proposed Extension with other Jurisdictions
As in any negotiating process, both sides give and take on various issues.  In analyzing this extension, it is necessary to view all elements of the extension as a whole.  There may be those who select a feature in one franchise in another municipality and suggest that King County should have the same feature.  This is not practical as the extension was reached as a compromise solution that both parties found acceptable covering a range of issues.  

The number of subscribers in the franchise area is a critical factor in the amount of leverage a franchising authority such as King County is able to use to secure features such as channel capacity.  King County has 80,000 subscribers.  Ten years ago the County had 125,000 subscribers.  The City of Seattle currently has 150,000 subscribers while Bellevue has 38,000.  Large differences in subscriber bases normally results in significantly different franchise terms.  

The following pages provide comparisons of King County’s proposed extension with other franchises agreements in the region and around the nation.  An attempt was made to present recent franchise agreements as they are more comparable.

Outcomes of Recent Local Cable Franchise Renewals/PEG Benefits

	City/County

No. of Subscribers

Cable Co.
	Franchise

Date
	Term
	Initial

PEG

Channels
	PEG

Fee
	Grants/

Capitol Equipment
	Franchise Fee or Utility Tax


	Rebuild / Digital Conversion

Highlights

	King County


80,000

Comcast


	1995

(old)
(new)

2004
Extension
	10 years

5 years
	10 Analog

8 Analog or 7 Analog and 4 Digital
	( $1.00 per customer/per month (TCI)

( $8 million dollars over 10 years (Viacom)

$1.00/$1.00/$0.85/$0.70/

$0.55/ per subscriber per month
	( Up front payment of $1.5 million funded equipment for CTV

( PEG fees fund I-NET & CTV

Same for extension.

$1.2 mil payment in 2005
	5% Franchise Fee

Same for extension
	750 MHz

Under digital conversion:

18 channels and 6 MHz of bandwidth.



	Seattle, WA

150,000

Comcast
	1996
	10 years
	10 Analog


	None
	$2.8 million grant for public access
	2.5% Fran. fee

10% Utility Tax
	750 MHz

No digital conversion provisions.

	Vancouver, WA

76,000

Comcast
	1997
5 year extension granted in 2004
	10 years 


	6 Analog
	$1.00 per customer/per month
	PEG fees fund I-NET

and government channel capitol equipment
	5% Franchise Fee
	750 MHz

No digital conversion provisions.

	Redmond, WA
16,500

Comcast


	2003
	10 years
	( 4 Analog

( 1 non-commercial/

scrambled for training
	$1.00 per customer/per month
	$200,000 for equipment paid back through portion of PEG fees


	5% Franchise Fee


	Currently at 750 MHz can upgrade to 860 MHz

No dig. prov.

	Bellevue, WA

38,000

Comcast
	2004
	5 yrs with option for 5 yr extension.


	3 Analog


	$.25 per customer/per month
	$450,000 grant paid back through PEG fees
	5% Franchise fee
	750 MHz

No digital provisions.



	National Franchise Comparisons as provided by The Buske Group web site ( www.buskegroup.com )

	City/County

No. of Subscribers

Cable Co.
	Franchise

Date
	Term
	Initial

PEG

Channels
	PEG

Fee
	Grants/

Capitol Equipment
	Franchise Fee or Utility Tax


	Rebuild / Digital Conversion

Highlights

	Oceanside, CA

50,000

Cox

	2002
	na
	4 Analog channels
	Initial $1.4 million,

after 12 months $1.35 mil,

after 24 months $1.35 mil

ongoing $0.35 per sub/mo.


	City may use a portion of telecom grants (previous column) to construct an Institutional Network.
	$426,000 in 2003
	750 MHz

After digital conversion,

Up to 8 PEG channels

	Montgomery County, MD

200,000

Comcast


	1998
	na
	13 Analog
	Year 1, $2 mil.

Year 2, $1.2 mil.

Thereafter $200,000 per year, adjusted for CPI.
	Institutional Network
	$1.5 mil per year adjusted for CPI.
	750 MHz

	Tucson, AZ

50,000

Comcast
	1995
	na

	Initial 7 analog,

then up to 9 analog or 20 digital plus data capacity.


	$0.40 per subscriber per month.
	Institutional Network
	Two percent of gross revenues for support of PEG Access and I-Net.


	


FLEXIBILITY

The cable and satellite TV industries have taken directions that few would have predicted over a very short time.  Video-on-Demand and TiVo are quickly gaining popularity and changing the way people watch TV.  

The near-term conversion to an all digital system will have profound effects on the viewing public and the cable companies.  Currently, cable companies typically split one analog channel into eight digital channels.  Technology is coming into use that allows the splitting of one analog channel into 24 digital channels, depending on the type of channel broadcast (e.g. one way or two way communication).  As new technologies emerge and the bandwidth “pie” expands, local governments and citizens are likely to have more forums for communication rather than fewer.  That is King County’s policy goal in this area, and one which the extension supports.

INVITED:  
Marcine Anderson, Senior Deputy Prosecuting Attorney, King County
Chris Jaramillo, Manager, Office of Cable Communications, DES

Kevin Kearns, Director, Information and Telecommunications Services, DES
ATTACHMENTS:  
1. Proposed Ordinance 2002-0556
2. Striking Amendment 2 to 2002-0556

3. Title Amendment 2 to 2002-0556

4. Franchise Amendment 12132 

5. Franchise Amendment 11680 
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