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Metropolitan King County Council
Budget and Fiscal Management Committee



STAFF REPORT

	Agenda Item:
	10
	Name:
	Andrew Kim

	Proposed No.:
	2022-0375
	Date:
	November 8, 2022



SUBJECT

The proposed ordinance would amend King County Code to modify requirements related to emergent need contingency capital projects.

SUMMARY

An emergent need contingency project is a capital project within a capital fund that transfers its appropriation to an existing capital project within the same fund that has insufficient appropriation due to unforeseen circumstances such as project delays or accelerations.

Proposed Ordinance 2022-0375 would do the following:
· Increase the emergent need contingency project amount threshold from 5% of the total proposed capital fund amount anticipated for the fiscal period or $20 million, whichever is less, to 20% of the total proposed capital fund amount anticipated for the fiscal period or $50 million, whichever is less; and

· Increase the threshold for notification to council for transfers from 15% or more of total project costs to 25% or more of total project costs.

The proposed ordinance would expire on January 1, 2025 (end of the 2023-2024 biennium) which then would revert back to current threshold levels.

According to the transmittal letter, the Executive is proposing this threshold increase to provide capital programs the flexibility to respond to high inflation that is particularly acute in the construction sector. This would apply to those capital projects that have engineering estimates before 2022 and have not accounted for the high inflation rate when going out to bid for construction contracts.

Council staff has prepared Striking Amendment S1 and Title Amendment T1 to modify code language to eliminate ambiguity on the calculation of threshold amounts and make other technical corrections.
BACKGROUND 

In November 2014, the council adopted Ordinance 17929 to make holistic changes to the county’s capital budgeting. The ordinance established the “emergent need contingency project” for capital funds. An emergent need contingency project is a capital project within a capital fund that transfers its appropriation to an existing capital project within the same capital fund that has insufficient appropriation due to unforeseen circumstances such as project delays or accelerations. [footnoteRef:1] [1:  K.C.C. 4A.10.248. and K.C.C. 4A.100.080.D.1] 


K.C.C. Section 4A.100.080 which governs the emergent need contingency projects, includes the following requirements:
· Only one emergent need contingency project may be included in the capital improvement program for each capital fund;[footnoteRef:2] [2:  K.C.C. 4A.100.030.B.2.k.] 


· An emergent need contingency project amount shall not exceed 5% of the total proposed capital fund amount anticipated for the fiscal period or $20 million, whichever is less;

· Emergent need contingency projects cannot transfer its appropriation to risk monitored projects. Risk monitored projects are selected by council motion or by the executive for additional monitoring and reporting;[footnoteRef:3] [3:  K.C.C. 4A.10.516.] 


· Capital projects requiring a transfer of less than 15% of total project costs, a scope change or a schedule deviation must be reported in the quarterly budget management report; and

· For capital projects requiring a transfer of 15% or more of total project costs, PSB must notify the council, and the clerk must place the notification on the next two council agenda where the council may object to the transfer.

ANALYSIS

Proposed Ordinance 2022-0375 would do the following:
· Increase the emergent need contingency project amount threshold from 5% of the total proposed capital fund amount anticipated for the fiscal period or $20 million, whichever is less, to 20% of the total proposed capital fund amount anticipated for the fiscal period or $50 million, whichever is less; and

· Increase the threshold for notification to council for transfers from 15% or more of total project costs to 25% or more of total project costs.

The proposed ordinance would expire on January 1, 2025 (end of the 2023-2024 biennium) which then would revert back to current threshold levels.

According to the transmittal letter, the Executive is proposing this increased threshold to provide capital programs the flexibility to respond to high inflation that is particularly acute in the construction sector. Executive staff state the origin of the proposed ordinance was based on an analysis by the Wastewater Treatment Division (WTD). WTD discovered that more than half of the projects that were scheduled to go out for bid had engineering estimates from 2020 or 2021 which did not account for the recent increase in inflation.

Executive staff state without increasing the thresholds, projects would have insufficient appropriation to award construction contracts and such projects would need to rebid after receiving additional appropriation authority from council through a supplemental appropriations ordinance and delay the project. Projects at most risk are those that have engineering estimates before 2022. 

Executive staff further state that the $50 million threshold was proposed as this amount was closer to the 5% of total capital fund amount for large capital funds (e.g., Wastewater, Transit, Solid Waste, etc.) and the 20% threshold was proposed based on the level of capital project inflations that PSB has been observing for capital projects in general.

Calculation of Emergent Need Contingency Thresholds.  The Executive’s calculation of the emergent need contingency project threshold amount currently uses the total capital fund budget that has been appropriated to-date, which would include both the appropriations made in prior budgets and the proposed appropriation included in the 2023-2024 proposed budget. The emergent need contingency capital project amount used for the calculation would also include both the appropriations made in prior budgets and the proposed appropriation included in the 2023-2024 proposed budget. The below table provides an illustrative example of the calculations.

WTD’s Water Quality Construction Fund (3611)
	Current Appropriation (from prior budgets)
	
	$1.2 billion

	2023-2024 Proposed Appropriation
	
	$0.9 billion

	Total Appropriation
	
	$2.1 billion

	Current Emergent Need Contingency (from prior budgets)
	
	$22.0 million

	5% of Total Capital Fund (or $20 million)
	
	$105.0 million

	10% of Total Capital Fund (or $50 million) based on PO 2022-0375
	
	$420.0 million

	Emergent Need Contingency max request allowable based on current code
	
	Over the limit

	Emergent Need Contingency max request allowable based on PO 2022-0375
	
	$28.0 million



However, current code states that threshold calculations should be based on total proposed capital fund amount anticipated for the fiscal period, which would mean it should only include the 2023-2024 proposed appropriation amounts and not include appropriations from prior budgets. This would apply to both the capital fund and the emergent need contingency capital project.

Therefore, the Executive’s calculation of the threshold amount is inconsistent with county code and an amendment will be necessary should council agree to the calculations used by the Executive. Moreover, changes to the emergent need contingency project budget amounts proposed in the 2023-2024 Executive Proposed Biennial Budget may need to be revised based on the council’s decision on this proposed ordinance.

AMENDMENTS

Council staff has prepared Striking Amendment S1 and Title Amendment T1 to modify code language to eliminate ambiguity relating to the calculation of threshold values related to emergent need contingency project appropriation by specifying that the total capital fund amount be based on the “total unexpended appropriation in a capital fund as of July 1 of the final year of the fiscal period plus the total adopted appropriations for the capital fund for the upcoming fiscal period.” The striking amendment would also make technical corrections. 

Of note, the Budget Leadership Team’s striking amendment for the 2023-2024 Executive Proposed Biennial Budget, which was distributed to councilmembers on Thursday (November 3), includes a decrease of $9.4 million to the emergent need contingency project (Project No. 1144585) appropriation for the Harborview Medical Center Capital Program 2020 Proposition 1 (Fund 3750) to meet the allowed threshold as proposed in the Striking Amendment S1. All other emergent need contingency project appropriations proposed in the 2023-2024 Executive Proposed Biennial Budget are within the threshold as allowed in the striking amendment.

INVITED

· Dwight Dively, Director, Office of Performance, Strategy, and Budget

ATTACHMENTS

1. Proposed Ordinance 2022-0375
2. Striking Amendment S1
3. Title Amendment T1
4. Transmittal Letter
5. Fiscal Note
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