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September 17, 2003

The Honorable Cynthia Sullivan

Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Sullivan:

The attached ordinance, if approved, will provide $3,063,249 to the Office of the Public Defender (OPD) to cover unanticipated costs of indigent defense services for complex litigation and other cases.  This funding request was originally included in the 3rd quarter omnibus ordinance (#2003-0387).  At the request of Council, I am re-transmitting this request as a stand-alone ordinance.

Context for Providing Public Defense Services

As you know, the provision of indigent public defense services is a mandatory Constitutional responsibility of County government.  King County provides these services through contracts with four non-profit law firms.  In cases where a conflict of interest occurs preventing all agencies from representing a defendant, King County seeks assigned counsel from a pool of approximately 75 qualified independent legal practitioners from around the County.  OPD screens defendants for financial eligibility
, screens cases for conflicts and monitors all contracts.  

The context in which OPD provides these services is governed by a series of statutes and court decisions that often limit the County’s options with regard to controlling costs for the service.  First, King County is required to provide effective counsel for all of its cases, as follows:

· Felony

· King County Misdemeanor

· Juvenile

· Becca (via revenue backed funding from the State)

· Contempt of Court

· Dependencies

· Involuntary Treatment (via revenue-backed funding from  the State)

· Seattle Municipal Court and other small cities (via revenue-backed contract with the cities themselves) 

The United States Constitution and the Gideon v. Wainwright decision by the U.S. Supreme Court in 1969 require court appointed effective counsel in felony cases.  The Argersinger v. Hamlin decision in 1972 extended Gideon to misdemeanor cases.  Subsequent U.S. Supreme Court decisions have extended these rights further to include juvenile matters and other case types.  State statute and Washington Supreme Court rulings govern the appointment of counsel in other case types.  For instance, the so-called Becca Law requires the appointment of counsel in truancy, at-risk youth, and children in need of service cases.  In short, King County is required to provide services to those who meet the financial eligibility requirements for all of its current caseload.  

In addition, caseload standards govern the method in which King County allocates public defense services.  State statute, the Washington State Bar Association and the Supreme Court Rules of Professional Responsibility all require caseload standards for public defenders.  King County adopted caseload standards in 1989, using standards developed by the Washington State Bar Association.  These standards establish the maximum number of cases per attorney per year as follows:

· 150 felony cases per year per attorney or

· 450 misdemeanor cases per year per attorney or

· 330 juvenile cases per year per attorney.

Complex litigation cases (i.e. complex fraud or aggravated murder/death penalty cases) are handled differently.  Potential death penalty cases are assigned two attorneys, as required by Washington Supreme Court Rule SPR 2. One of these attorneys must have a special Death Qualification, granted by the Supreme Court. All others are assigned one attorney, unless the Court orders additional resources. This staffing model has been in effect since 1989. These caseload standards are the cornerstone of King County’s current contract model and budget.  Absent a significant statistical basis, King County has no ability to adjust the number of cases handled by each attorney as a result of these caseload standards. The number of filed cases determines the number of contract attorneys needed. 

There are also guidelines governing the amount paid to the contract attorneys.  King County Ordinance #9221, Section 49 required the County to implement the recommendation in the 1989 Kenney Study for parity in the salaries of attorneys in the public defense agencies with those in the King County Prosecuting Attorney’s Office (PAO).  Attorneys in the public defense agencies are entitled to the same annual COLA and merit increases as their counterparts in the PAO. Public defenders do not, however, have parity of benefits packages with the PAO.

Ordinance #9221 also required the public defense contracts to be based on actual costs as opposed to the then current practice of reimbursing on a cost per case method. Prior to 1989, King County paid for public defense on a piecemeal basis, buying representation in individual cases. This produced destructive underbidding and led to a significant difference in the quality of representation and caseloads at each agency. This also caused gross disparity in staff salaries and benefits at each agency. These inequities were outlined in a Spangenberg Group study, which was done in conjunction with the Kenney Study. The actual cost basis of budgeting is an attempt to mitigate these inequities. 

The contracts themselves impose a set of guidelines for responding to variances in contracted caseload amounts.  Each year, the contracts that OPD enters with the agencies reflect the budgeted caseload projections.  The contract provides a mechanism for accounting for small swings in the contracted caseload rates.  The contracts require the defense agencies to absorb swings of 2.5% from the contracted/budgeted caseload for felonies and 5% for all other cases.  By way of example, if the actual caseloads for felonies are 3.75% above the contracted caseload, the agencies are required to absorb 2.5% of the cost, with the County providing funding for the remaining 1.25%.  On the other hand, if the actual caseload for felony cases is 1% below the contracted level, the agencies can retain the funding difference. 

As a result of a recent ruling by the Washington State Bar Association, OPD also has very limited authority in monitoring the processing of individual cases.  This limits King County’s ability to ensure that cases are being managed efficiently.  In addition, a recent ruling by the 9th Circuit Court of Appeals, Miranda v. Clark County, establishes that a government may be sued in Federal Court by individual defendants or groups of defendants for civil rights violations if they allege that the County has failed to provide an adequate defense system. 

The combination of all these factors leaves King County with a current public defense system that responds to caseload increases by providing more funds.  Anything short of this leads to violations of Federal, State, County, and/or Court Rules.  My staff is exploring future options for mitigating these circumstances.

Basis for Supplemental Request

At the beginning of 2003, I appointed a new Public Defender, Anne Harper, to direct OPD.  This appointment implements a key recommendation in the 2000 Public Defense Study completed by the Spangenberg Group.  This study recommended that the incumbent in this newly elevated position be an attorney with criminal justice and management experience in order to provide enhanced oversight of this function.  Following this appointment, all aspects of OPD’s operations are undergoing scrutiny in order to ensure that King County maintains an efficient public defense system.  

One key area of scrutiny has been the method in which caseload forecasts are projected and how the budget aligns with those forecasts.  Over the course of the year, it has become clear that the 2003 caseload forecasts and corresponding budget were insufficient – particularly in the area of complex litigation (fraud and aggravated murder cases).  

Prior to addressing the specific aspects of the shortfalls, it is important to highlight some recent characteristics and trends by the various case types.  

Regular Felony:  This year, OPD has separated these cases from complex cases to provide for more transparent management. The general trend for regular felonies has been relatively flat in quantity. The year-end projections show a slight decrease based on straight-line projections from the current data for this year.

Despite these flat caseload projections, OPD data points to an increasing complexity of this type of case. Several factors influence this trend. Technology has aided the police in identifying suspects by making tools such as DNA analysis available. These services are provided by the Washington State Crime Lab at no cost to the PAO or police agencies. However, from the defense perspective, there are significant issues about the reliability of these tests, particularly when they are polluted with other samples or when a cutting edge DNA replication process is used to grow a sample to a testable size. We also recently weathered a scandal concerning false analysis reports from the Crime Lab. The employee involved has been fired and is being prosecuted. The defense must respond with DNA analysis of its own. This is done at significant cost and is included in the expert budget at OPD.

The trend in use of DNA is part of a general trend in society and litigation in specific to rely upon experts. The overall use of experts has risen and the trial time has lengthened, adding to the costs of the CJ system as a whole. 

Generally speaking, a homicide case consumes 300 attorney hours.  These are typically basic cases where the evidence is less than one month old and testimony of witnesses, direct and circumstantial, is the main body of evidence. During the last year, OPD has had to address several cases that are “uncommon homicides”. While these cases are not classified as ‘complex litigation’ they are consuming extraordinary resources because of their complexity.  

Several recent cases document these trends.  

· State v. Mezquia. This is the alleged killing ten years ago of singer Mia Zapata. It is a high-profile case where the alleged evidence is a DNA sample from saliva found at the scene of the homicide. The saliva was consumed in testing. There is no ability by the defense to retest. Defense attorneys and prosecutors are attempting to reconstruct a night that happened 10 years ago. Necessarily, this case is consuming an unusually large amount of attorney and investigation time.

· State v. Clark.  This is an allegation of Murder 1 resulting from a Domestic Violence situation. The aggravated murder statute, which allows the death penalty, was recently amended to allow Domestic Violence to serve as an aggravating factor. The defense in this case is preparing a thorough mitigation package because the prosecutor is threatening to amend the charge to aggravated murder, opening the possibility of a death sentence. The scope and cost of a standard mitigation package can easily exceed $100,000.00. A mitigation package will necessarily involve hundreds of attorney hours.

· State v. Turchin. This is a Murder 1 allegation arising from an incident in 1969. Mr. Turchin was charged in 1969 and the case was dismissed because he was mentally ill and incompetent to stand trial. He is currently living in Canada. The prosecution has re-filed the charge against Mr. Turchin and is alleging that he has regained his competency to stand trial. Mr. Turchin must be extradited from Canada. This is a lengthy process for homicide cases. Mental illness will be an issue in the case and the investigation will be extremely broad because 35 years have elapsed since the offense. The evidence could easily span 50 years. The attorney hours and expert usage will be significant.

Complex Litigation (Felony):  In addition to the trends noted above, the County has also seen an increase in the number of aggravated murder filings.  In 2002, OPD handled 11 active aggravated murder cases.  In 2003, OPD has handled 13 active aggravated murder cases, and two recent homicides are awaiting filing decisions.  In addition to an increase in the number of these cases, the length of time to resolution is also increasing. In 1999, the average Aggravated Homicide was resolved in 20 months. By 2002 the average time to resolution had risen to 30 months.  

The depth and breadth of the expert usage in these cases has also increased. Some cases have used in excess of $200 thousand for expert and technology fees alone.  The attorney staffing levels on some cases have also exceeded the assumed levels needed in the contract, as a result of Court orders and other factors.  In State v. Matthews, a Superior Court judge ordered an additional .5 FTE attorney for a total of 2.5 attorneys and 1.75 additional investigators for a total of 2.25 investigators. In State v. Champion, the court currently has 6 attorneys assigned. The Champion case was filed in 2001. State v. Burns and Rafay is a charge of multiple counts of Aggravated Murder. The contract would require one attorney per defendant. The court has order two attorneys for each defendant full time since January 1999. These two cases have been pending for 5 years.

Three-Strikes Cases (Felony):  The punishment for a third strike case is life without parole. To ask for this punishment the Prosecutor must file a Persistent Offender Allegation. This is discretionary. The PAO has required the defense to file mitigation packages, similar to Death Penalty mitigation packages, in all third strike cases. As noted above, mitigation packages can be very expensive and require large amounts of expert time. This has caused an increase in the defense budget for experts. 

Dependency and Contempt of Court Cases:  In dependency cases there has been an increasing trend toward additional counsel for cases that arise in the South County. It is not unusual to see cases with 5 attorneys because of the number of people involved in the cases. Three agencies represent clients in dependency case. These high-need cases require assigned counsel from the OPD panel of attorneys. An assigned counsel attorney is more expensive than a public defender, particularly in these complicated cases.  

Contempt of Court (failure to pay child support) cases are handled by only one of the contracting agencies. Conflicts of interest are assigned to individual counsel from the OPD panel. Projections for 2003 were low because a new system of assigning counsel was implemented in mid-2002 and OPD was expected to reap significant reductions in the number of cases. The new system assigned contempt of court cases to one of two tracks.  Prosecution under track A would not involve the potential of jail time, thereby negating the need to appoint counsel. Cases prosecuted under track B could face the possibility of jail time, requiring the appointment of counsel.  Defendants who fail under track A would be shifted to track B.  Prior to this change, jail time was a possibility with all contempt of court cases, thereby requiring appointment of counsel in all cases.  The two-track system reduced OPD’s obligation to appoint counsel for the track A cases, generating savings.  The 2003 Adopted Budget was predicated on a level of savings that, upon further experience with the new system, could not be achieved. While OPD is reaping the benefits of some savings, it is not as great as projected.  This results in a greater level of assigned counsel utilization than originally projected for 2003.  Incidentally, all agencies from the Sheriff to the Prosecuting Attorney’s Office to the Court receive State funds to process these cases.  OPD does not.  So while increases in this case type do not have CX implications for the other agencies, they do for OPD.  

The current economic climate has also driven the number of dependency and contempt of court cases.  This was not factored into the caseload projections for 2003.

Components of the Supplemental

OPD’s expenditures can be split into four categories:

· Agency Contracts

· Expert Witness

· Assigned Counsel

· OPD Administration

The caseload trends described above influence expenditures in these categories as follows:

Agency Contracts:   A majority of the $3,063,249 supplemental request is the result of projected expenditure shortfalls in the agency contract category.  The supplemental request, if approved, will add $1,852,631 for costs associated with agency contracts.  The table below illustrates how this funding is split across the case types. 

	Case Type
	2003 Adopted Credits
	2003 Projected Credits
	Contract Variance
	Difference from Variance
	Cost/

(Savings)*
	Funding Source

	Regular Felony
	9,462
	8,713
	2.5%
	(512)
	(260,990)
	CX

	Complex Felony
	937
	3,678
	2.5%
	2,764
	1,908,722
	CX

	Three Strikes Felony
	341
	511
	2.5%
	179
	116,044
	CX

	Contempt of Court
	1,399
	2,106
	5.0%
	777
	165,644
	CX

	Dependency
	2,756
	2,855
	5.0%
	237
	8,201
	CX

	Involuntary Treatment Act
	2,181
	2,190
	5.0%
	118
	886
	ITA

	Juvenile**
	4,883
	5,147
	5.0%
	508
	N/A
	

	King County Misd.
	8,867
	7,816
	5.0%
	(608)
	(85,877)
	CX

	TOTAL
	
	
	
	
	1,852,631
	


*Costs/savings on a per credit basis varies by category because each case type requires attorneys with different levels of experience.  For example, a misdemeanor case requires a less experienced and lower-salaried attorney than does a felony case.  In addition, complex felony and three strikes cases include costs for additional investigators.  The other case types do not.

** While juvenile caseloads exceed the variance, no additional appropriation is needed at this time because that caseload is staffed on a per calendar basis.

This data demonstrates that complex felonies are the primary driver of the supplemental request for agency contracts.  Were it not for this body of cases, OPD could have managed within existing appropriations the variations for the other case types.  

As I noted earlier, complex litigation has been a case type that has been trending upward for the past couple years.  The 2003 budget was predicated on an assumption that the number of these cases would begin trending downward in 2003.  This is clearly not the case.  In 2003, King County has handled 13 active aggravated murder cases, up from 11 in 2002 and 6 in 1998.  During 2003 OPD has also handled 11 active complex fraud cases.  

Expert Witnesses:  The attached supplemental, if approved, will add $718,841 for costs associated with expert witnesses.  Like the agency contract costs, expert witness costs are also being driven by complex cases. The chart below delineates how these costs were determined:

	Type
	Budget
	Expenditures Through 7/18
	Projected Need
	Difference
	Source

	Regular Experts
	932,472
	899,468
	1,612,838
	680,366
	CX

	ITA Experts
	75,000
	55,680
	99,840
	24,840
	ITA

	Sex Predator Experts
	294,264
	171,713
	307,899
	13,635
	State

	TOTAL
	
	
	
	718,841
	


Expenditures for expert witnesses increased in the past couple of years.  OPD spent over $1.9 million for experts in 2002, up from $1.1 million in 1999.  The 2003 budget was predicated on these costs decreasing to $1.3 million.  This supplemental appropriation would bring OPD funding for experts to $2,020,577, up 4% from 2002 levels.

Assigned Counsel:  The supplemental request, if approved, adds $408,454 to this category.  This portion of the supplemental is entirely backed by CX funds.  Assigned counsel attorneys are more expensive than agency attorneys.  Assigned counsel attorneys are independent contractors that must cover their overhead costs via their hourly rate, thereby costing the County more on a per case basis. Unlike the previous expenditure categories, complex litigation is not the driver of these increased expenditures.  Instead, utilization of assigned counsel in dependencies, juvenile, and contempt of court are the primary drivers of these costs.  
	Type
	Budget
	Expenditures Through 7/18
	Projected Need
	Difference

	Contempt of Court
	9,689
	26,597
	47,751
	38,062

	Juvenile
	175,409
	163,786
	294,051
	118,642

	Dependency
	139,192
	571,356
	326,444
	432,164

	King County Misdemeanor
	90,588
	48,510
	87,092
	(3,496)

	Felony incl. Complex*
	1,926,284
	988,919
	1,775,439
	(94,315)

	Seattle Municipal Court
	99,249
	11,246
	20,190
	(79,059)

	ITA
	3,543
	0
	0
	(3,543)

	TOTAL
	2,443,954
	1,557,304
	2,855,879
	408,454


*The felony projection also includes $56,529 in additional assigned counsel costs for the Matthews case.  The Court ordered these expenditures shortly after the YTD figures were drawn for this supplemental.

As was the case with complex litigation, and expert witnesses, the 2003 budget was predicated on an assumption that expenditures for assigned counsel would decrease.  OPD projections still confirm a decrease, but not as significant a decrease as the 2003 Adopted Budget assumed.  Actual expenditures for assigned counsel in 2002 exceeded $3.1 million, up from $1.9 million in 1999.  The 2003 Adopted Budget included $2.4 million for assigned counsel.  This supplemental would bring funding for this function up to $2,852,408.  This still represents a 9% decrease from 2002 actual levels.   

OPD Administration:  In preparation for this supplemental request, OPD thoroughly reviewed all of its internal administration expenditures and determined a shortfall in funding of $83,323.  Legal expenses resulting from litigation is the primary driver for this increase. OPD is still addressing litigation issues stemming from last year’s audit of the Northwest Defenders Association.  In addition, litigation is pending with The Defender Association as a result of matters with State v. Burns.  The OPD budget for legal expenses totals $3,000.  Through July, OPD had expended over $58 thousand.  OPD will need a supplemental of $83,323 to cover these unanticipated legal costs.  This portion of the supplemental is funded entirely by CX funds.

Funding Sources

As noted in the previous descriptions, this supplemental request has a number of funding sources, as follows:

	Funding Source
	Amount

	Executive Contingency
	1,431,434

	CX Fund Balance
	1,592,454

	ITA
	25,726

	Sex Predator
	13,635

	TOTAL
	3,063,249


Implications for 2004

The caseload trends documented in this letter are likely to continue into 2004.  OPD staff, in conjunction with staff from the Office of Management & Budget, is thoroughly reviewing the implications of these trends on the 2004 budget.  I will present the result of this work when I transmit my Executive Proposed Budget to the Council in October.

In the meantime, I urge the Council’s support of this important supplemental.  Please contact Anne Harper, The Public Defender, Office of the Public Defender (206) 296-7641, or Steve Call, Director, Office of Management & Budget, at (206) 296-3434 if you have any questions.

Sincerely,

Ron Sims

King County Executive

Enclosures

cc:
King County Council



ATTN:  David deCourcy, Chief of Staff




 Shelley Sutton, Policy Staff Director




 Rebecha Cusack, Lead Staff, BFM Committee




 Clifton Curry, Legislative Analyst




 Anne Noris, Clerk of the Council 

The Honorable Norm Maleng, King County Prosecuting Attorney

The Honorable Richard Eadie, Presiding Judge, King County Superior Court

The Honorable J. Wesley Saint Clair, Presiding Judge, King County District Court

Jackie MacLean, Director, Department of Community and Human Services (DCHS)

Anne Harper, The Public Defender, Office of the Public Defender, DCHS

Steve Call, Director, Office of Management & Budget

Beth Goldberg, Budget Supervisor, Office of Management & Budget


� Generally speaking, people with incomes less than 125% of the federal poverty rate are eligible for public defense services. 





