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March 2, 2009
The Honorable Dow Constantine
Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Constantine:

As required by a proviso contained within the 2009 Adopted Budget, Ordinance 16312, enclosed is a report describing the budget model used by the Department of Community and Human Services (DCHS), Office of the Public Defender (OPD) to develop the 2009 Executive Proposed Budget, a motion to approve the budget methodology discussed, recommendations for addressing public defense contractor issues related to the Public Defense Payment Model and their contracts with King County, and a supplemental request for funding for the second half of 2009.  
Section 49, P2 of the 2009 Adopted Budget states: 
Of this appropriation, $1,000,000 shall not be expended or encumbered until the council receives and approves by motion the components and justification for each component that will be used to develop the indigent defense contracts between King County and the nonprofit defense corporations.  These components shall be consistent with the Model adopted by the council in Motion 12160.  The report shall be developed by the department of community and human services, in conjunction with the office of management and budget, and shall include current data and input from the contract defense contractors and the King County Bar Association.  The data shall include, but not be limited to, information on caseload, staffing and calendaring of cases for felony, complex felony, juvenile, misdemeanant, involuntary treatment, persistent offender and dependency cases.  The report shall be submitted no later than February 1, 2009, to ensure council approval of the proposed methodology prior to negotiation of the new contracts between the county and the contract defense firms.  It is the intent of the council that the office of public defense shall work collaboratively with the nonprofit defense corporations and the King County Bar Association to complete the report and transmit it to the council as soon as possible.
A similar proviso in Section 16 places a $100,000 expenditure restriction in the 2009 budget for the Office of Management and Budget (OMB).  
Ordinance 16312, Section 49, P1 provides for an extension of the 2008 contracts for legal representation of indigent persons between the OPD and its four contract agencies:  Associated Counsel for the Accused (ACA), Northwest Defenders Association (NDA), Society of Counsel Representing Accused Persons (SCRAP) and The Defender Association (TDA).  
Section 49, P1:

Of this appropriation, funding for contracts between the office of public defense and the pubic defense nonprofit corporations that provide indigent defense services for King County shall be expended solely on contracts that ensure that expedited gross misdemeanor cases resulting from the prosecuting attorney’s filing and disposition standards (“FADS”) continue to be reimbursed using the existing case credit, and not calendar-basis, reimbursement methods and shall also ensure that clerical staffing levels are reimbursed at the levels generated by the 2008 model, until the council approves by motion an updated methodology for reimbursement consistent with the intent of Motion 12160.  It is the intent of the council that the office of public defense shall work collaboratively with the nonprofit defense corporations and the King County Bar Association to update the reimbursement methodology as soon as possible.  Further, it is the intent of the council that new contracts for indigent defense to cover the period July 1, 2009, through June 30, 2010, be negotiated by the office of public defense and the public defense nonprofit corporations and submitted to the council by March 31, 2009, for approval.  These contracts shall be developed in accordance with the model adopted by the council in Motion 12160 and shall be developed with regularly updated information and input from the contract defense agencies regarding caseload, staffing and calendaring of cases for felony, complex felony, juvenile, misdemeanant, involuntary treatment, persistent offender and dependency cases, as well as review and input by the King County Bar Association.
The 2009 Adopted Budget appropriated six months of funding for the provision of defense services.  The contractors agreed to the terms of an amendment to their 2008 contract with OPD for January through May 2009.  
The attached report and its recommendations continue King County’s 34-year commitment to providing a non-profit based system for public defense services.  Throughout this time, the OPD has sought to standardize the funding basis and the quality of defense services, allowing independence of the contractors to manage their business while also providing a clear and equitable basis for budgeting. Per council request, the DCHS and OMB worked collaboratively with the contractors and the King County Bar Association to complete the enclosed report. 
Contracting and Funding Model Background
The King County public defense contracts define the non profit law firms as independent contractors, per the definition in Washington State case law.  It is the intent of the county that the firms are fully independent contractors, and the county has retained all legal rights to monitor them and set contract requirements.  At all times, the county remains fundamentally liable to all clients to provide legal services mandated under the U.S. and Washington State Constitutions and other laws.

For many years prior to 2006, the annual OPD budget was constructed using staffing and administrative budget information provided by the agencies.  In general terms, the OPD budget was a compilation of agency budgets adjusted for changes in caseload type and caseload distribution (the spread of any given caseload area among the agencies).  Construction of the budgets included items that applied to all agencies as a group (such as a cap on administrative percentages) and items that applied to specific agencies on a case by case basis (such as whether or not the county would approve payment for a particular office space lease or budget for the addition of an administrative staff position).  Historically, claims were made by agencies that the county did not wield this type of budgetary discretion uniformly.  The combination of individual agency budgeting decisions and county administrative discretion, agency by agency, resulted in county costs per case that were different for each agency, despite the fact that the work (for any given case area) and standards of performance were the same.
Two significant safeguards established in 1988 enable the continued provision of effective assistance of counsel while overcoming the lack of uniformity in previous practice:  1) the Kenny salary plan was adopted to ensure that defender attorney job descriptions and salaries remain at parity with prosecutor salaries from year to year; and 2) caseload standards were promulgated to ensure that defender attorneys do not become overloaded with case assignments.  These safeguards are as integral to the Model as they were to the historic budgeting practices.

Overview of Current Budget and Funding Model
In 2005, King County Council Motion 12160 adopted the Public Defense Payment Model, which has been used since 2006 to prepare the annual budget and structure the payment amounts in the defender agency contracts.  The Model includes three basic components.  First, a uniform price per credit is calculated for each caseload area (this includes salary and benefit costs and direct overhead and mileage costs for all staff working directly on cases).  Second, administrative/indirect overhead allocation rates are calculated to cover salary and benefit costs for administrative personnel (management positions/non-direct case positions such as receptionists) and general office operations costs, excluding rent.  Third, a rent allocation is calculated based on the number, location and function of full time equivalent (FTE) staff.

Annual budget development begins with the projection of annual caseload for each case area; an adjustment for cost of living allowance (COLA) for attorneys, staff and specific administration/overhead categories; and an adjustment to bring defense attorney salaries into parity with King County Prosecuting Attorneys.  This information is entered into the Model and results in an estimated budget for each case area and for contractor administration and overhead system wide.

Each contract is structured to identify the number of case credits anticipated to be performed in each assigned case area by each contractor.  The Model is used to calculate the amount to be paid to each contractor for each case area and for administration/overhead, which is identified separately in the contract.  The rates paid per unit of work in each case area and per FTE for administration/overhead are uniform among all contractors.  It is important to note that the county uses the Model to calculate the total amount of each contract, but neither the Model nor the contract controls or directs the contractors in how they spend that amount.  The contract deliverable is the provision of public defense and the contractors determine how they provide the service.
Motion 12160 expressed the council’s intent that the Public Defense Payment Model would be updated every three years, stating “the model shall be updated and revised as needed for the 2009 budget.”  The 2009 Executive Proposed Budget included an updated version of the Model.  Adjustments to the Model included updating the overhead rate charge and rent rates, correcting formula errors, reducing reimbursement for paralegal training, reducing the ratio of clerical staff from 0.25 FTE per attorney to 0.10 FTE per attorney, and re-setting the attorney seniority levels on parity with the PAO.  The 2009 Executive Proposed Budget also included reductions driven by the projected 8 percent decrease in felony and misdemeanor filings, along with the anticipated impact of the Prosecuting Attorney’s changes to the Filing and Disposition Standards that called for low level property and drug crimes to be filed as Expedited felonies, which were anticipated to be handled on a calendar basis.

Report Preparation Process
To gather input from stakeholders, DCHS established a schedule of two-hour bi-weekly meetings with contractor directors and deputy directors, beginning on December 22, 2008 and concluding January 15, 2009.  At the first meeting, the contractors brainstormed a list of issues for discussion related to the Model and contract.  The issues were discussed in subsequent meetings and are summarized in the report.  
The King County Bar Association (KCBA) received drafts of this report, as well as a presentation to its board by OPD and the contractors.  The KCBA informed OPD that it was forming an ad hoc committee to review the issues presented and indicated that the KCBA intended to submit any written comments directly to the King County Council.  Drafts of the report were sent to all participants for review and comment before the final version was produced.  
This process was a huge commitment of work and time on behalf of both county and agency staff and the collaborative, open and rigorous discussions are a credit to all involved.  Recommendations for issues raised in the meetings, including cost comparisons with the 2009 Executive Proposed Budget, are provided in detail in the report.  A summary of key issues follows.
Issue Recommendations with Significant Cost Components
Please note that dollar amounts are annual; the 2009 impact for each is half the amount provided.

1.
Clerical staffing levels
The 2009 Executive Proposed Budget assumed a clerical staffing ratio of 0.10, or one clerical staff position for every ten attorneys.  The report recommends setting a clerical ratio of 0.20 per attorney, at an increased cost of $459,810 over the 2009 Executive Proposed Budget.  The actual contractor average ratio is 0.18 and the 2008 Model was set at 0.25 clerical staff per attorney.
2.
Expedited felony calendar

The report recommends a doubling of the funding for Expedited felony calendars from the 2009 Executive Proposed Budget.  Each contractor should be funded for 1.0 FTE attorney, 0.50 professional support staff, and 0.10 supervisory staff, including indirect and direct contractor overhead starting July 1, 2009, but only if the court is consistently scheduling eight or nine weekly Expedited felony calendars.  If fewer calendars are regularly scheduled, a scaled approach to calendar contracting would be implemented, providing two FTE attorneys per scheduled calendar, which still doubles the staffing provided for in the 2009 Executive Proposed Budget.  Increasing the number of attorneys staffing the calendars will provide the defense attorneys with additional time to meet with clients out of court.  
Doubling the staffing for Expedited felony calendars will cost $486,561 more than the 2009 Executive Proposed Budget.  If District Court schedules fewer than nine calendars, the cost would be less.
3.
Attorney salary parity realignment and attorney salary levels beyond the current public defender scale (the addition of Senior IV and V levels)

The report recommends including Prosecuting Attorney Office (PAO) attorney levels Senior IV and V for the purpose of maintaining parity with the PAO.  Previously, only Senior attorney levels I through III were used to define the range of salaries.  Because PAO Senior levels IV and V handle cases, it is appropriate to include them in calculating parity.  The second part of this recommendation is to use the PAO’s January Payroll Reconciliation file to establish the percentage of attorneys in each class and the average salaries of attorneys.  The 2009 Executive Proposed Budget used July 2008 actuals for the purpose of parity.  Updating to the January 2009 file includes updating COLA and merit increases, as well as capturing promotions within the PAO.  The combined cost of including Senior IVs and Vs and using the January Payroll Reconciliation file is $1,529,402 over the 2009 Executive Proposed Budget.  Approximately 10 percent of this cost increase is attributable to the addition of Senior IVs and Vs; the balance is attributable to increased salaries and promotions at the PAO as of January 2009, compared to July 2008. 

4.   Partial funding of FTEs

The report recommends that caseload projections in each contract case area be rounded up or down so that no partial FTEs are created.  This will allow each contractor to start the contract year with only full FTE attorneys funded.  The result of the recommendation is to increase the number of attorneys system wide by 1.17 FTEs at a cost of $207,000 over the 2009 Executive Proposed Budget.  Previously, partial FTEs were allowed in the model.

5.   Professional staff salary review (social worker, investigator, paralegal)

The 2009 Executive Proposed Budget used a 2005 survey of comparable public market salaries inflated over time by COLA to determine the professional staff salary component of the Model.  The report recommends using the current Model compensation level based on a 2008 survey of the comparable public market, consistent with the 2005 Model methodology, for a reduction of $1,209 from the 2009 Executive Proposed Budget.  The Model does not include merit increases for non-attorney staff.  
6. Benefits

The report recommends re-setting the benefit rate to 2008 actual costs to determine the weighted average, with annual adjustments by the King County benefits inflation rate for the next three years of the Model.  The 2009 Executive Proposed Budget was based on 2007 actuals.  After three years, the base would be recalibrated based on actual benefit costs.  The result of the recommendation is a $215,424 system-wide increase from the 2009 Executive Proposed Budget.
7.
Rent

The Model used to develop the 2009 Executive Proposed Budget used a three year rolling average to determine a square foot rental rate, which was then multiplied by total square footage, which is driven by caseload.  In addition, the space allocation per FTE was adjusted to match the adopted King County space standards.  As a result of this formula, the drop in caseload in 2009 due to a projected decrease in filing and the PAO’s change to the filing standards resulted in a sizeable decrease in the amount for rent in the Model and the 2009 Executive Proposed Budget.  To smooth out rent adjustments in the Model, the report recommends using a three-year average of actual caseload (2006, 2007, and 2008) and applying it annually to an updated three-year rolling average rent rate.  The cost of this option as compared to the 2009 Executive Proposed Budget is an additional $170,990.
Issues Recommended for Continuing Collaborative OPD and Contractor Effort
1.
July 1, 2009 expected electronic filing changes by the Department of Judicial Administration
The report recommends no changes be made in the Model to account for this new process, but that OPD monitor the process for problems and assist with troubleshooting as it is put into practice.

2.
Case weighting of general felony caseload

Although cases are broken out in the Model by general case type (e.g. felony, misdemeanor, etc.), within each general case type are cases of varying levels of complexity.  Attorney caseloads are “averaged” with a few serious cases averaged by a mix of less serious cases.  There is concern that the current system of crediting cases does not accurately or uniformly provide similar credits for cases of similar levels of complexity across the entire system, and further, may impose too heavy a workload on felony attorneys.  This issue has been exacerbated as many of the simplest levels of cases are now siphoned off by the PAO’s revised Filing and Disposition standards via Expedited felony case procedures.  This leaves a higher concentration of more serious felony cases for felony attorneys to handle, without any modification of the case credit load per attorney within the Model.  
The report recommends immediately establishing a workgroup of criminal justice system stakeholders to more fully address and follow-through on the impacts of the filing standard changes.  OPD will conduct a review of affected case types to determine the weighting dynamic, historic reference and future trends, and anticipated financial adjustment, if any, to the overall OPD budget.  Critical to this analysis is gathering contractor closed case data regarding attorney and support staff hours within given case types.
The discussion also may include any interim adjustments that can be made to the credit based system while analysis of case trends and budget implications is completed.  The analysis is meant to establish an approach for determining case credit distribution within annual system total budgeted case credits.  The discussion may result in an adjustment to extraordinary case credit application guidelines.

3.
Process for reviewing issues that impact work and funding mid-contract

The report recommends that OPD continue structured monthly contract agency director meetings to discuss county defense services system topics.
4.
Information Technology (IT)/King County network issues

The report recommends renewing efforts to complete the transition of the contractors off the county Wide Area Network (WAN) by reassessing county IT concerns and financial impacts, and reinstituting an IT workgroup to complete a detailed recommendation.

Attached to this letter are three pieces of legislation for council consideration:

1. A motion to approve the report recommendations and the components and justification for each component that will be used to develop the indigent defense contracts between King County and the nonprofit defense corporations.  Council’s approval of this motion will release the $1,000,000 restricted by proviso in OPD’s budget and the $100,000 restricted by proviso in OMB’s budget.  The release of the $1,000,000 will enable OPD to extend the current defense contracts through June 30, 2009.

2. A motion to amend the Public Defense Payment Model consistent with the recommendations of this report.  
3. A supplemental budget request totaling $18,601,096.  This is the amount required to implement all of the recommendations in the report and to fund OPD staff, assigned counsel, and expert witnesses for the period July 1 through December 31, 2009.  If council makes changes to the recommendations in the report, the amount of the supplemental will need to be adjusted commensurately.
Approval of this supplemental is required before OPD can enter into contracts with the defender agencies.  OPD cannot encumber funds by contract for which it does not have appropriation authority. After the supplemental has been approved, it will take approximately forty-five days to develop, negotiate, and prepare the new contracts for transmittal.  Per council direction, the new contracts will cover the period July 1, 2009 through June 30, 2010; however, the funding for the second half of the contract will be contingent on future funding as defined in the 2010 Adopted Budget.

The requested supplemental of $18,601,096 exceeds the $16,217,631 council placed in the Public Defense Reserve in the 2009 Adopted General Fund Financial Plan by $2,383,465.  This amount will be deducted from the mitigation reserve.  
The substantial increase of OPD’s 2009 budget places significant upward pressure on the out-year deficits facing the General Fund.  While the mitigation reserve is sufficient to cover 2009 costs of implementing the report recommendations, there is no similar reserve to accommodate the increases in 2010 and beyond.
Beyond the increases due to the report recommendations, there are two outstanding issues that could require additional supplemental requests for OPD in 2009:

Truancy:  The January 2009 Bellevue School District vs E.S by the Washington State Court of Appeals requires defense attorneys be provided to juveniles at the time of the first hearing of their truancy case.  Prior to the Bellevue vs. E.S. decision, defense was provided at the contempt stage.  In 2008, there were approximately 2500 truancy filings, of which approximately 700 cases went to contempt.  The PAO, OPD, and Superior Court have been working with school districts to implement post-filing diversion programs that attempt to resolve truancy issues outside of the court.  The post-filing diversion program is intended to minimize the number of truancy cases that are heard in the court and therefore the cost to provide defense attorneys prior to the contempt stage.  Nonetheless, the potential cost to the county of this ruling is significant.  Once the post-filing diversion programs are in place and OPD and the court have a better sense of how many cases will require defense, additional funds will be requested.  Because the issues addressed in the ruling are of a constitutional nature, even if the case is appealed, its direction cannot be stayed during appeal.
Caseload:  The 2009 Executive Proposed Budget and the proviso report assume an 8 percent decline in felonies and misdemeanors in 2009 as compared to 2008.  If this projection proves inaccurate, then additional funding would be required.  For example, the PAO has a current backlog of misdemeanor cases that was not accounted for in the caseload projection.  While the 2009 Executive Proposed Budget and the proviso report include a $1 million increase for complex cases, if there are more aggravated murders in 2009 than projected, additional funding will be required.  OPD exercises no control over caseload and must assign counsel to all cases with indigent defendants that are filed by the PAO.
The county appreciates the hard work and commitment that the four contract agencies and their Boards of Directors have dedicated to the effort to identify and discuss the key issues addressed in the report.  Discussions were open, honest, and respectful.  The report represents areas of negotiated agreement and identifies areas for continued work.  All parties are committed to continued open and frequent communication, working to solve the outstanding issues already identified and the issues that may arise during the course of this and the subsequent contract periods.  We are united in our belief that the King County public defense contract policies and funding are among the most progressive in the nation.  

If you have any questions, or need additional information, please feel free to contact Jackie MacLean, Director of the Department of Community and Human Services, at 206-263-9100, or V. David Hocraffer, The Public Defender, at 206-296-7641.

Sincerely,

Ron Sims

King County Executive

Enclosures
cc:
King County Councilmembers



ATTN:  Tom Bristow, Interim Chief of Staff




  Saroja Reddy, Policy Staff Director

  Anne Noris, Clerk of the Council

  Frank Abe, Communications Director

 
Anne Daly, Director, Society as Counsel Representing Accused Persons
Eileen Farley, Director, Northwest Defenders Association

Don Madsen, Director, Associated Counsel for the Accused

Floris Mikkelsen, Director, The Defender Association
Jackie MacLean, Director, Department of Community and Human Services (DCHS)

V. David Hocraffer, The Public Defender, Office of the Public Defender, DCHS
Bob Cowan, Director, Office of Management and Budget (OMB)

Krista Camenzind, Budget Supervisor, OMB

