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SUBJECT
A charter amendment that would make the office of King County Prosecuting Attorney nonpartisan and provide for filling vacancies in that office in the same manner as vacancies in certain other nonpartisan county elective offices.
SUMMARY
[bookmark: _GoBack]Proposed Ordinance 2016-0044 (Att. 1) would place on the November 2016 ballot a charter amendment that would make the office of King County Prosecuting Attorney nonpartisan and provide for vacancies in that office to be filled in the same manner as vacancies in the offices of Assessor, Councilmember, Elections Director, Executive, and Sheriff. (This staff report is unchanged from June 1.)
BACKGROUND
A. Other King County Elective Offices
Currently, every King County elective office except Prosecuting Attorney is nonpartisan. The nonpartisan offices include, in alphabetical order:
· Assessor
· Councilmember
· District Court Judge
· Elections Director
· Executive
· Sheriff
· Superior Court Judge
The offices of Assessor, Councilmember, Elections Director, and Executive were made nonpartisan by charter amendment in 2008,[footnoteRef:1] the office of Sheriff in 1996.[footnoteRef:2] The offices of Superior Court Judge and District Court Judge are nonpartisan under state law. RCW 29A.52.231. [1:  Initiative 26 placed on the 2008 ballot the charter amendment that made the offices of Assessor, Councilmember, and Executive nonpartisan. Initiative 25 placed on the 2008 ballot the charter amendment that made the Elections Director a nonpartisan, charter-based office.]  [2:  The charter amendment that made the Sheriff a nonpartisan, charter-based office was placed on the 1996 ballot by Ordinance 12301 (adopted on May 28, 1996).] 

B. Other Washington Counties
Currently, in all 39 Washington counties, the office of Prosecuting Attorney is a partisan office.[footnoteRef:3] [3:  “County Forms of Government” – MRSC (Att. 2), http://bit.ly/1TB2bU0.] 

1. Non-Charter Counties
For non-charter counties, this is prescribed by RCW 29A.04.110, which provides: 
“Partisan office” means a public office for which a candidate may indicate a political party preference on his or her declaration of candidacy and have that preference appear on the primary and general election ballot in conjunction with his or her name. The following are partisan offices: 
(1) United States senator and United States representative; 
(2) All state offices, including legislative, except (a) judicial offices and (b) the office of superintendent of public instruction; 
(3) All county offices except (a) judicial offices and (b) those offices for which a county home rule charter provides otherwise.
Regardless of whether Prosecuting Attorney is considered a “state office” or a “county office” under state law, either subsection (2) or subsection (3) of RCW 29A.04.110 prescribes that in non-charter counties the office is partisan.
2. Charter Counties
For charter counties, RCW 29A.04.110 allows county offices, but not state offices, to be designated as nonpartisan in the county charter. The question is whether Prosecuting Attorney is a county office or a state office.
In four of the seven charter counties, including King County, all of the executive branch elective offices except Prosecuting Attorney are nonpartisan.[footnoteRef:4] This disparate treatment of the office of Prosecuting Attorney could be due to uncertainty among the drafters of those counties’ charters about whether Prosecuting Attorney is a state office or a county office and therefore whether the county is permitted to make the office nonpartisan. [4:  Those four charter counties are Clallam, King, San Juan, and Whatcom. In one of the other three charter counties, Snohomish County, all of the executive branch elective offices except Prosecuting Attorney and Executive are nonpartisan. In Clark and Pierce Counties, all of the executive branch elective offices, including Prosecuting Attorney, are partisan. See note 3.] 

3. Opinion of the Washington Attorney General
This issue was addressed recently in a formal opinion of the Washington Attorney General (AGO 2015 No. 6, Nov. 4, 2015) (Att. 2). The Prosecuting Attorney of Clallam County had asked: “May a county operating under the home rule form of government convert the Office of County Prosecuting Attorney from partisan to nonpartisan?” After acknowledging that “[c]ounty prosecutors have been deemed ‘state officers’ entitled to defense and indemnification from the state when prosecuting under state criminal laws,” the Attorney General said:
But in the election context, the office of prosecuting attorney is consistently treated as a county office. For example, candidates for prosecuting attorney must file their declaration of candidacy with the county auditor, not the secretary of state (see RCW 29A.24.070(3)), and the office of prosecuting attorney is not included in the definition of “state office” in the campaign finance and reporting laws (see RCW 42.17A.005(44)). It accordingly makes little sense to consider county prosecuting attorneys as state officers for this purpose. [AGO 2015 No. 6, p. 3]
The RCW is not the only potential obstacle to changing the election of the Prosecuting Attorney from partisan to nonpartisan. Article XI, Section 4, of the Washington State Constitution provides that counties “shall not affect the election of the prosecuting attorney,” but the Attorney General has interpreted that to mean only that the office of prosecuting attorney must remain elective, rather than being made appointive. AGO 2015 No. 6, p. 4]
Having concluded that Prosecuting Attorney is a county office for the purpose of RCW 29A.04.110 and that there is nothing in the state constitution requiring the office of Prosecuting Attorney to be partisan under “Washington’s current system for conducting partisan and nonpartisan primaries and elections,” the Attorney General has concluded that a county may, by charter, change the office of Prosecuting Attorney from partisan to nonpartisan. AGO 2015 No. 6, p. 4.
It remains to be seen how many of the Washington charter counties in which the office of Prosecuting Attorney is currently partisan will amend their charters to make the office nonpartisan in light of the Attorney General’s opinion. Both Clallam County and King County, at least, are considering it.
ANALYSIS
Effects of the Proposed Amendment
The proposed charter amendment (Att. 1) would provide, among other things:
A. No Party Preference, Affiliation, or Endorsement on the Ballot
Election of the Prosecuting Attorney must be conducted as a nonpartisan election (Att. 1, lines 17-27), which means that no candidate’s party preference may be listed on the ballot (RCW 29A.04.110).[footnoteRef:5] According to the Prosecuting Attorney’s Office, this does not preclude candidates for Prosecuting Attorney from affiliating themselves with political parties in their campaigns or from seeking partisan endorsements or preclude political parties from endorsing or campaigning for candidates for Prosecuting Attorney, nor does it prohibit any form of partisan identification or advocacy except on the ballot itself. [5:  In Washington, even in partisan elections, neither party endorsement nor party affiliation is permitted on the ballot. Only the candidate’s party preference is permitted to be shown. RCW 29A.32.032.] 

B. Designation of Deputy
The Prosecuting Attorney is required, immediately upon taking office, to “designate one or more employees who serve as a deputy or assistant in such office to serve as an interim official in the event of a vacancy” in the office (Att. 1, lines 29-57).
C. Filling of vacancy
A vacancy in the office of Prosecuting Attorney, like a vacancy in any of several other nonpartisan, elected county offices, shall be filled by the Council by appointment of “an employee who served as a deputy or assistant in such office at the time the vacancy occurred,” who shall serve “until the vacancy is filled by appointment pursuant to general law for nonpartisan county elective offices.”
In making an appointment to fill the office of Prosecuting Attorney “pursuant to general law for nonpartisan county elective offices,” the Council is not required to appoint someone from the same political party as the former Prosecuting Attorney and from among three persons nominated by that party’s county central committee, as would be the case if the office remained partisan. (Att. 1, lines 62-68, 76-78; cf. Washington State Constitution, art II, § 15)
At the next primary and general election following a vacancy in the office of Prosecuting Attorney, the office will be on the ballot to fill the unexpired portion of the term of office (or to elect a Prosecuting Attorney to a new term of office, if the current term is expiring). (Att. 1, lines 69-75)
D. Qualifications for Office and Timing of Election
The qualifications for office and the timing of the election of the Prosecuting Attorney shall be as prescribed in state law. (Att. 1, lines 25-27) 
RCW 36.27.010 currently provides that the Prosecuting Attorney must be a qualified elector in the county and an attorney admitted to practice in the Washington state courts. RCW 36.16.020 and 36.16.030 provide that the Prosecuting Attorney’s term of office shall be four years and until a successor is elected and qualified and assumes office.
Partisan and Nonpartisan Elections in Washington
A. Washington’s Form of Partisan Elections
Unlike traditional partisan elections, in which the political party endorsing a candidate is listed on the ballot with the candidate’s name, Washington’s Top 2 Primary system permits only a candidate’s “party preference” to be listed with the candidate’s name on the ballot in a partisan election. RCW 29A.32.032. The ballot may not show whether the candidate has been nominated or endorsed by a political party, whether a party approves of the candidate, or whether the candidate is a member of, or is otherwise affiliated with, a party.
B. The Function of Partisan Information on the Ballot
In traditional partisan elections, the listing of the name of a political party below a candidate’s name on the ballot serves to inform the voter that the party endorses the candidate, which is information that the voter can use in deciding whom to vote for, based on the voter’s familiarity with the party and what it stands for. Party endorsement has been described as “a low-cost—and usually reasonable—policy guide for voting,”[footnoteRef:6] since it enables the voter to avoid a more time-consuming process of determining the candidate’s positions on issues of concern to the voter. In much the same way, a consumer might rely on a consumer magazine’s ratings of products. Information about partisan endorsements is not available on the ballot to voters in partisan elections in Washington, where only a candidate’s party preference is permitted to be listed on the ballot. [6:  Wright, Gerald C., “Charles Adrian and the Study of Nonpartisan Elections,” Political Research Quarterly, Vol. 61, No. 1 (March 2008), p. 13.] 

A candidate’s preference for a political party does not necessarily mean that the party supports the candidate. For example, two or more candidates might express a preference for the same party in an election for the same office, and a candidate could express a particular party preference for strategic reasons, despite holding views that are not entirely shared by that party. Thus, some of the informational benefits of traditional partisan elections are unavailable to voters in Washington under the Top 2 Primary system. Nevertheless, even a candidate’s expressed preference for a political party provides some information about the candidate that a voter might find useful.
C. Possible Effects of a Nonpartisan Ballot
1. Potholes and buses as apolitical
Potholes and bus schedules have no political affiliation, in the sense that there is no political disagreement about whether potholes should be fixed and buses should run on time. Reducing local government to that mundane level, one might argue that politics and political labels are less important in local elections than in federal and state elections and therefore that party labels do not belong on local election ballots. On the other hand, one could argue that a willingness to raise taxes to finance road improvements or mass transit, or the allocation of resources between the two, may well depend on an elected official’s political perspective. So, too, might a prosecuting attorney’s position on issues such as whether it is an effective use of public resources to press felony charges against certain low-level criminal defendants or whether to support diversion programs for non-violent offenders or decriminalization of certain drug offenses.
2. Mismatch between national political affiliation and local issues
Political allegiances and party affiliations are sometimes based on national issues that do not carry over to the local level. A voter’s allegiance to a particular party and its candidates may be based on specific national issues, though the local branch of the party may take positions on local issues that the voter, if he or she knew about them, would not support. As a consequence, voting on the basis of a party label on the ballot could lead such a voter to vote in a manner inconsistent with his or her own preferences.[footnoteRef:7] [7:  Elmendorf, Christopher S., “Informing Consent: Voter Ignorance, Political Parties, and Election Law,” University of Illinois Law Review, Vol. 2013, No. 2, 363, pp. 393-408.] 

3. Avoidance of an appearance of bias
Endorsement by a political party does not necessarily mean that the endorsed candidate, if elected, will be biased in favor of that party in performing the duties of the elected office. On the contrary, a party might endorse a specific candidate for Prosecuting Attorney, for example, precisely because the party believes the candidate will be even-handed. In Washington, however, the only permissible reference to political parties on the ballot is the candidate’s preference for a particular party, which seems more suggestive of bias than a party’s endorsement of a candidate. This arguably strengthens the case for having nonpartisan election of the Prosecuting Attorney in Washington, compared with states where a party’s endorsement is permitted on the ballot.
4. Avoidance of partisan bickering in election campaigns
Some advocates of nonpartisan elections argue that they are inherently less rancorous than partisan elections. In Washington, however, nonpartisan elections are required to be nonpartisan only in the sense that party endorsements, affiliations, and preferences may not be shown on the ballot. Candidates are not precluded from affiliating themselves with political parties in their campaigns or from seeking partisan endorsements, nor are political parties precluded from endorsing or campaigning for candidates. Partisan identification and advocacy are prohibited only on the ballot itself. RCW 29A.04.110.
5. Voters’ alternatives to relying on party labels 
One of the rationales for removing party affiliation from the ballot is to motivate voters to find other sources of information about the candidates. In practice, the evidence suggests that many voters in nonpartisan elections rely on information shortcuts that are less reliable or less appropriate than party affiliation, such as the race or ethnicity suggested by a candidate’s name, or the candidate’s name familiarity, which favors incumbents and well-financed candidates. Alternatively, eligible voters might decide not to vote at all. In the words of one commentator:
Turnout is lower in nonpartisan elections, and incumbents are stronger, suggesting that informed voting is costly and voters rely more on name recognition and familiarity when denied information about party. Voters deprived of easy access to partisan cues also give much more weight to candidates’ race, ethnicity, religion, and social status.[footnoteRef:8] [8:  Elmendorf (note 7), p. 386.] 

Voters in Washington, however, receive a voter pamphlet containing information provided by the candidates. See RCW Chapter 29A.32.
6. Benefit to the minority party 
If partisan information is unavailable on the ballot and voters have not found substitute sources of information, they may end up voting, by mistake, for a candidate who does not share their perspectives and priorities. In a jurisdiction where a clear majority of voters supports a particular party, such mistakes are statistically likely to favor the minority party.[footnoteRef:9] [9:  Schaffner, Brian F., “A New Look at the Republican Advantage in Nonpartisan Elections,” Political Research Quarterly (Vol. 60, No. 2), p. 240.] 

INVITED
Dan Satterberg, King County Prosecuting Attorney

ATTACHMENTS

1. Proposed Ordinance 2016-0044
2. Attorney General Opinion (AGO 2015 No. 6)
3. “County Forms of Government” – Municipal Research and Services Center
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