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May 10, 2007

The Honorable Larry Gossett
Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Gossett:

Enclosed for King County Council consideration is an ordinance approving the Seattle Public Utilities 2007 Water System Plan (Plan), with findings.  Approval of the Plan is required under K.C.C. 13.24.010, which requires approval of comprehensive water system plans for water utilities distributing or obtaining water in unincorporated King County, as a prerequisite to their operating in unincorporated King County, receiving county approval for annexations, or for receiving from the county right-of-way franchises and construction permits.  Approval of such plans also provides the determination to state regulatory agencies, required under RCW 43.20.260, that the Plan is consistent with the King County Comprehensive Plan and related policies and implementing development regulations.
King County approved Seattle’s last Plan in November, 2001.  Both the Washington State Department of Health (DOH) and King County regulations require water system plans to be updated every six years.
Seattle is a regional and state leader in the water supply industry, and has a significant impact on water management for the region.  Its water system operation and planning as described in the six-year Water System Plan update warrant a discussion more detailed than that of typical water utility plans reviewed by King County.  This letter describes the content of the Plan generally, and the results of county review of certain priority elements of the Plan as called for by the King County Code.  I am also enclosing a separate matrix document with more detailed information on the county’s review of the 2007 Plan update for the Seattle system, based on our King County Code provisions, and the applicable portions of the King County Comprehensive Plan.  We anticipate being able to provide similar matrices in the future to facilitate the council’s review of all water and sewer plans.
The Plan was reviewed by the Utilities Technical Review Committee (UTRC) in September, 2006.  The UTRC recommended approval of the Plan, conditioned on Seattle’s successfully addressing a number of comments and concerns raised in the county’s review.  Those issues have been addressed by Seattle in revisions to the Plan, supplemental documents, or subsequent correspondence, allowing the Plan to be forwarded to the council.  The Seattle City Council approved a revised version of the Plan in December, 2006.
The matrix describes the issues raised by the county in its review, and summarizes Seattle’s responses.  The responses ranged from substantial additional information to minimal.  As of the date of this transmittal, the state Department of Health (DOH) had yet to approve the Plan, and was awaiting additional information in response to a final comment letter sent to Seattle on February 9, 2007.  The February 9 letter identified King County’s approval of the Plan as one of the remaining issues to be addressed.  DOH staff have informed King County staff that they are prepared to approve the Plan once they receive King County’s approval, or condition the DOH approval on receipt of an ordinance approving the Seattle Public Utilities Plan.
The Seattle Water System
Seattle Public Utilities (SPU) operates the largest water supply system in the state.  It provides service to over 628,000 people in its retail service area within the Seattle city limits, and also provides water wholesale to 21 water utilities that depend, in whole or in part, on SPU supplies to serve another 850,000 customers in King and south Snohomish counties.  The system’s principal sources of supply are the Cedar River and Chester Morse Lake, and the South Tolt River with the South Fork Tolt Dam and Reservoir, both of which lie in unincorporated King County.  The Cedar River facilities, which have been in operation in some form since 1901, provide approximately 70 percent of the system’s supplies.  The Tolt River facilities, which began supplying water in 1964, provide approximately 30 percent of the system’s supply.  In addition, the City maintains the Seattle well fields in the Highline area, which provide supplemental ground water during peak demands and in emergencies.  The annual average day demand (water consumed) by system customers was approximately 135 million gallons per day; the peak day consumption (generally during the hottest summer/fall periods) is approximately 250 million gallons per day.

The physical system includes approximately 1800 miles of transmission and distribution lines.  In addition to the water storage reservoirs on the Cedar and Tolt Rivers, SPU maintains a number of other storage reservoirs both inside and outside of Seattle, and associated facilities for treating, pumping, and delivering water.  The recent completion of ozonation/ultraviolet light treatment for the Cedar supply, and ozonation/filtration for the Tolt supply, have both improved the water quality of those sources, and enabled the system to operate much more flexibly under a broader range of conditions.
The multiple objectives for operation of the system’s facilities encompass not only the delivery of water supplies to approximately two-thirds of the population of King County, but also storage and management of water on two major rivers for flood control purposes, management of flows on those same rivers for protection and enhancement of fish and wildlife habitat, management of the Cedar River watershed to benefit wildlife and protect water quality, and generation of electricity at hydropower facilities incorporated into its dams on both the Cedar and Tolt Rivers.  Among the investments in the system since 2001 are completion of a new fish ladder and fish passage facilities at Landsburg Dam, which have opened up 17 miles of mainstem Cedar River habitat for Chinook and Coho salmon that had been blocked since the dam’s construction in 1901.
Since the 1990’s, SPU and its wholesale customers have invested major resources into developing and implementing a water conservation program that has become a national model.  In part because of this conservation program, Seattle now serves roughly 350,000 more people than it did in 1975, with the system’s customers consuming approximately 20 million gallons per day less water than the system provided in 1975.  While there are other factors that have been driving down system demand—such as a statewide water efficient plumbing code, a different water rate structure that encourages conservation, a change in customer mix that now does not include some former large users, and investments in new facilities to fix system leaks—it is clear that the SPU conservation program has made a major difference in demand.
SPU operates both the Tolt and the Cedar River facilities within the parameters of existing federal orders and agreements issued by the Federal Energy Regulatory Commission (FERC) and the National Marine Fisheries Service (NMFS).  Seattle has a FERC license for operating its hydropower generating facility on the Tolt River, which includes a minimum flow regime and an oversight committee that includes the Tulalip Tribe.  The license expires in 2029.  For the Cedar facilities, NMFS has agreed to a Habitat Conservation Plan (HCP) under the Endangered Species Act (ESA), which protects Seattle from liability under the ESA for impacts to listed fish species, and which includes a flow regime for the Cedar River below Landsburg Dam, as well as investments in facilities and resource management.  The HCP agreement includes the formation and operation of an Instream Flow Committee (IFC) that monitors SPU’s performance under the agreement, and provides real-time advice on flow management decisions.  Seattle recently reached agreement with the Muckleshoot Indian Tribe (MIT) to maintain the HCP’s Cedar River flow regime into perpetuity, among other provisions, in exchange for settling some long-term claims of damage that MIT had asserted against Seattle for development and operation of the Cedar River system. The hydroelectric facilities that Seattle operates at Cedar Falls do not have a FERC license, and are not subject to any license conditions similar to those for the Tolt River.
The 2007 Plan includes, in the Executive Summary, a table of items of major progress and changes since the 2001 Plan was approved.  Of particular note is a major investment by SPU into facilities that reduce non-revenue water, which was a significant issue during the county’s review of SPU’s 2001 Plan.
One other major change that has occurred since the 2001 Plan, has been the development of the Cascade Water Alliance as a new regional water supplier that is developing its own sources of supply and will be leaving the SPU system in the future.  The Cascade Water Alliance (Cascade) is an intergovernmental organization formed in 1998 through an interlocal agreement by five general purpose local governments (cities of Bellevue, Issaquah, Kirkland, Redmond, and Tukwila) and three special purpose districts (Covington Water District, Sammamish Plateau Water and Sewer District, and Skyway Water and Sewer District) in King County.  Under its 2004 contract with SPU, Cascade is one of the 21 wholesale water customers of SPU, and has assumed the obligation to meet its members’ water supply needs.  That contract provides for approximately 30 mgd of water supply until the year 2024, when the quantity starts to drop by 5 mgd every five years.  Eventually, only 5 mgd will continue to be supplied by Seattle to Cascade as a permanent source of supply.  Cascade is currently proceeding with plans to construct an intertie with the Tacoma water system to deliver water from the Tacoma Green River system to Cascade’s members by 2010.  In the long-term, Cascade plans to develop the Lake Tapps water supply project as a new regional source of supply as soon as 2024.  Cascade’s moving to its own sources of supply will free up a large portion of Seattle’s water to serve future demand from Seattle retail and remaining wholesale customers, and the Plan’s assumptions regarding the availability of long-term supply depend in large part on the Cascade members being served by their own new sources.
The draft 2007 Plan includes proposals to add Ames Lake, North Bend, and Sallal as possible SPU wholesale customers, but does not explicitly state which of SPU’s supply sources would be used or how the water would be delivered.  The North Bend and Sallal supplies could be either as direct supplies to those utilities, or as mitigation water for those two utilities’ withdrawals from sources that are in hydraulic continuity with the Snoqualmie River.  SPU has been working with North Bend to use SPU’s Hobo Springs source within the Cedar River watershed or its South Fork Tolt source to supply the water for North Bend, with the current proposal being to use the Hobo Springs source as mitigation water.  Sallal has participated in the discussions but is not seeking water from SPU at this time.  The potential demands from these three new customers have been included in SPU’s forecasts.  We believe that there is an issue with regard to consistency of this proposal with the King County Comprehensive Plan and the East King County Coordinated Water System Plan, as described below, for which the draft ordinance proposes that the county make a particular finding.
Regulatory Framework and Planning/Service Area Issues

Water utilities in Washington are governed generally by statutory provisions administered by the Washington State Department of Health or by local health jurisdictions.  Detailed regulations governing water system operations have been adopted by DOH and by the State Board of Health (SBOH), and are generally contained in WAC 246-290.  The King County Code (see below) requires that a water system plan comply with state as well as local regulations.  DOH has not yet formally determined that the Plan has met their requirements but has indicated that it could issue approval of the Plan prior to the council’s action.  If it does, DOH would condition its approval on the receipt of the county ordinance approving the SPU Plan.
Chapter 13.24 of the King County Code has a number of requirements and criteria for approval of a water system plan subject to the county’s jurisdiction.  A detailed list of those requirements, and a description of the SPU Plan’s provisions for each, is contained in the enclosure with this transmittal.  In general, the 2007 Plan meets the requirements of the King County Code, although some elements of the Plan are stronger than others.
One requirement of the King County Code (KCC 13.24.060(G)) is that an approved water system plan must be consistent with Coordinated Water System Plans (CWSPs) adopted under RCW 70.116.  King County has four CWSPs that were developed in the 1990’s for sub-areas of King County under the Public Water System Coordination Act (Coordination Act), and have been incorporated into the King County Code (chapter 13.28).  Those plans contain provisions related to approved future service areas; shared source, transmission, and storage facilities; and emergency interties.  State law and the King County Code require that new and revised individual water system plans within CWSP areas be consistent with the CWSPs.  DOH rules require that these plans be reviewed and updated every five years.  With the possible exception of a small portion of the Skyway area, the City of Seattle does not lie within the geographic area covered by any of the four plans, although many of its current wholesale customers’ retail service areas do.
There are also a number of provisions relevant to water system plan content and approval that were contained in the Municipal Water Law (MWL) adopted by the State Legislature in 2003.  DOH and the Washington State Department of Ecology (DOE) have developed policy and guidance documents for that law, but have yet to develop regulatory rules for any of its provisions, other than for water use efficiency rules adopted by DOH that became effective in January 2007.  Among the more important provisions of the MWL, relevant to water system plan approvals, are the general requirement that DOH ensure that water system plans are consistent with local government comprehensive plans, policies, and development regulations.  Under the MWL, water utilities are now under a general “duty to serve” customers within their approved retail service areas, unless they fall within one of the prescribed exemptions.  In addition, some specific provisions of a water system plan—e.g., service area boundaries—must be reviewed by local jurisdictions for consistency with comprehensive plans or development regulations adopted under the Growth Management Act (GMA), or other local comprehensive plans or land use plans.  The council’s review and approval of the SPU 2007 Plan provides documentation of the county’s determination of such consistency, where applicable.
Planning Data and Demand Forecast

The initial draft Plan circulated for public review by SPU concluded that the system would have sufficient water to meet its customers’ needs—without Cascade—at least until the year 2060.  However, a general theme running through the draft Plan is the increasing uncertainty—due to a number of factors associated with water utility planning, and the necessity for SPU to develop a management strategy and set of elements that follows fewer prescribed rules and principles, and relies on the ability of the system to be operated flexibly and adapt to a potentially wide range of circumstances.  The forecasted demand, and the projected supply, reflects this philosophy.
DOH rules generally require a water system plan to include six-year and 20-year planning horizons.  The SPU Plan covers the period through 2030.  The planning data have been reviewed by Growth Management Planning Council staff, and are consistent with population and employment forecasts developed by the Puget Sound Regional Council (PSRC) for Seattle.  The planning data—reflecting forecasts for population and employment growth—provide the basis for the demand forecast in the Plan.  SPU does not rely on data provided by its wholesale customers with regard to demand forecasts for their service areas, which is described in each of those utilities’ individual water system plans.  King County reviews some, but not all, of those plans, and the planning data in those plans—which are developed and reviewed under different six-year schedules than the one for the SPU Plan—may not completely track with the forecasts and land use projections in SPU’s Plan.  According to SPU, they review individual water system plans of their wholesale customers to ensure that the plans’ long-term planning assumptions and other provisions (e.g., conservation) are consistent with those in SPU’s plan.
The demand forecast is based on a new model developed by SPU and first used for this Plan.  It is a simpler model than used by SPU in the past.  It has not been peer-reviewed, but King County and the University of Washington, under contract with King County, have provided detailed comments on it to SPU.  For roughly half the forecasted demand—that generated by its wholesale customers—the model relies on historic water use factors developed for each of its wholesale customers, and adjusts these factors for forecasts of price, income, plumbing code savings, and conservation programs, but does not take into account such potential changes as land use density in the growing suburban areas of King County.  Land use density may be a significant factor in “peak” demand on the SPU water system during summer/fall irrigation months if the density were to be lowered, and could be of increasing significance if the impacts of climate change result in hotter summer/fall periods, and generate higher levels of outdoor irrigation.  SPU is currently developing information on such scenarios (see discussion below on climate change).
SPU predicts that its demand will be approximately 130 mgd in the year 2030.  That figure includes two major assumptions:
· Cascade will continue to reduce its consumption, under its existing contract with SPU, by 5 mgd every five years, starting in 2025; and

· SPU and its wholesale customers will achieve a 15 mgd reduction through a planned conservation program that would start in 2011 and run through 2030 (see below).

Without these two assumptions in the forecast, the demand on the SPU system in 2030 would be approximately 150 mgd.

Beyond 2030, SPU notes that there are major uncertainties that would affect demand.  However, continuing to assume that the Cascade members would no longer receive SPU water above the 5 mgd residual amount in the current contract, and assuming no new water conservation beyond 2030, SPU forecasts that its demand in the year 2060 would be approximately 160 mgd.

Neither of the original forecasts for 2030 or 2060 includes specific potential impacts on demand due to climate change.  These could include either higher demands on the system due to higher summer/fall temperatures, or reduced demands if there is increased precipitation in the summer/fall.  Subsequent changes to the initial draft plan, described below, have a more complete explanation of what those impacts could be on demand on the SPU system.

Water Supply and Climate Change

The Plan assumes that the system has a “firm yield” of 171 million gallons per day, with 98 percent reliability.  In other words, in 98 years out of 100, the system would be able to provide this quantity of water.  This is based on the historic precipitation and snowpack records for the Tolt and Cedar River basins.  Based on this “firm yield,” and on the presumed demand forecast, the Plan predicts that Seattle will have enough supply for its customers at least until 2060.  However, SPU is currently evaluating both its firm yield, and its system operation, in light of potential implications of climate change.
The initial draft Plan identified impacts to the system from global warming and climate change as one of the “uncertainties” for which SPU must plan, but for which the Plan did not numerically account.  SPU has been very interested in this subject, and has in fact had a study done by the University of Washington Climate Impacts Group (CIG), a draft of which was completed in September 2004.  Much of the work done by CIG for the Pacific Northwest has documented declining snowpacks in the mid-Cascades for the past 60 years, and has forecasted a continuation of that trend due to climate change.  Among the implications of such a trend are that systems reliant on snowpack for their water supplies—such as those of Seattle, Tacoma, and Everett—are going to see reduced yields, and more variability in the precipitation on which they depend.  The CIG study for SPU concluded that, using existing models and a static operating regime, the firm yield for the SPU system was likely to decline by 6 mgd per decade through the mid-21st Century.  After comments from King County on the importance of including this information in the draft Plan, and discussions with CIG, SPU revised the Plan to note that, using the CIG study’s conclusions, the firm yield of the system is reduced to 159 mgd in 2020, and 147 mgd in 2040.  If those figures become reality, Seattle’s existing sources will likely not be adequate through 2060, particularly if there is a higher demand than currently forecasted, but will be adequate through the 20-year planning horizon required by DOH in water system plans.

Perhaps more importantly, the current science around Climate Change includes predictions that the likelihood of drought events is increasing.  There is evidence of that over the past 10-15 years in the Puget Sound region, where we have had a number of official or unofficial drought declarations, which carry with them requests for reduced water use by water utility customers.  The last such event, in the 2004-2005 winter, produced the lowest recorded snowpacks in the Cedar and Tolt watersheds.  The SPU system was able to continue supplying its customers, but it required significant modification of its operations, including reduced flushing of the system, and higher withdrawals from the Tolt reservoir.  It is unknown whether the SPU system would be able to meet demands during a second consecutive year of drought, given that the current storage on the system is not designed to hold enough water to meet demands for more than a year.  Given the importance of the SPU system as the single largest regional source of water in King County, this issue will need ongoing attention by local governments and utilities preparing for the growth anticipated for the region.
SPU is currently working on a number of scenarios with its system and potential demands in climate change circumstances that will better prepare it for anticipating and responding to future conditions.  It is also incorporating significant flexibility into its operations and moving from a more static operating regime under which it has historically operated to a more dynamic regime that will allow it to address climate change impacts.

Water Conservation

As described above, Seattle has a history of significant investment in conservation.  It currently operates a “1% per year” program, which includes its wholesale customers, that is designed to achieve a one percent reduction in consumption each year.  It includes both basic measures—e.g., retrofitting buildings with more water efficient fixtures—and more sophisticated analyses and approaches to water consumption.  King County’s public housing facilities have benefited from some of the retrofit work.
The current program ends in 2010.  Seattle has an ordinance that requires a “conservation potential assessment” be done by SPU every four years in order to identify conservation measures, and their costs, around which to develop future plans.  In 2006, SPU and its Operating Board (a subset of its wholesale customers) authorized a target of 15 mgd in water conservation between 2011 through 2030 to meet the requirements of the MWL described below.  The specific measures that will make up the 15 mgd have not yet been agreed to.
The SPU Plan recognizes that the new, proposed conservation measures will not be 
cost-effective, in that it is predicting that existing supplies are sufficient well into the future.  However, SPU and the Operating Board have concluded that from a public policy perspective, they remain committed to a conservation ethic that warrants the continued investment.

SPU, as well as individual wholesale water utility customers, will be required to develop new water use efficiency plans as a result of the Municipal Water Law enacted by the Washington State Legislature in 2003.  In January 2007, DOH finalized its water use efficiency rules called for in the 2003 legislation.  Certain minimum elements will be required for each utility—such as a maximum 10 percent “leakage” rate for the system, and mandatory service meters (within 10 years) for all service connections.  Per the legislation, all utilities will be required to develop a conservation “goal,” and develop a plan to meet that goal.  Failure to meet that goal will require a utility to reevaluate the goal and the program developed by the utility to meet it.

Reclaimed Water

The Municipal Water Law of 2003 requires public water systems with 1000 or more connections to consider within their water system plans identification of opportunities for developing reclaimed water.  Since 1997, state law (RCW 90.46.120) has mandated that reclaimed water uses that are intended to augment or replace, or to serve as the basis for developing additional, potable water supplies, be considered in the development of regional water supply plans and requires participation of the wastewater utilities producing the reclaimed water.  For Seattle, the source of such reclaimed water would be wastewater in the King County regional wastewater system.  By state statute and current wastewater contracts between King County and its customers, such as Seattle, King County has flow control over sanitary wastewater discharges.
In 2002, the Seattle City Council separately adopted a resolution (Resolution Number 30454) that set up a number of requirements for the use of reclaimed water within Seattle.  Expressing concern about the quality of reclaimed water and potential effects on both aquatic and human life, the resolution requires an extensive evaluation of projects proposing use of reclaimed water for irrigation of parks or golf courses that contain salmon-bearing streams “until there is more scientific certainty about treatment effectiveness or soil adsorption” of compounds in the water.
The King County Comprehensive Plan (Policy F-239) calls for the UTRC, in reviewing water system plans, to encourage water purveyors to include aggressive conservation and reuse measures, where applicable.  For its draft 2007 Plan, SPU did not include King County as the regional wastewater utility producer of reclaimed water in writing this part of the document.  SPU re-examined several consultant studies done for SPU dating back to 1995, the most recent of which was done 2002 and 2003.  The 2002/2003 study—which King County did not participate in—concluded that none of the approximately 40 potential reclaimed water projects evaluated merited pursuing because of their apparent high unit cost.  For the current Plan, SPU updated that study’s cost figures, using standard construction cost indices, and reached the same conclusion.  SPU also applied a “triple bottom line” valuation approach, which included social and environmental values attributed to reclaimed water projects by SPU staff.  The draft plan notes that the “environmental concerns” expressed in Resolution 30454 were factored by SPU staff into the value scores for these projects.  Using those values, the reclaimed water projects were ranked somewhere in the middle of SPU’s portfolio of future supply options.  Unlike the proposed 15 mgd of conservation projects that are not cost-effective, SPU is electing not to pursue the reclaimed water projects as a whole because of the costs that SPU has calculated for them.  There may be one or two specific projects where SPU staff may continue to work with King County and SPU customers on a reclaimed water option.  Such work would require agreement with King County to use any of the wastewater collected by Seattle.  In its plan, SPU has acknowledged the need to “work with” King County, without explicitly acknowledging the obligation to provide all its wastewater to the regional treatment system.
The draft Plan does not indicate that SPU has developed or evaluated the science regarding risks from reclaimed water to aquatic or human life since the City adopted Resolution 30454 in 2002.  In response to King County comments on the initial public draft 2007 Plan, the language in the Plan was modified so that it more clearly identified the evaluation and monitoring provisions of Resolution 30454 as a potential barrier to development of reclaimed water, and not any environmental concerns that SPU had documented with any current and pertinent body of science.  However, SPU staff has indicated that this scientific issue has not been a barrier to moving forward with reclaimed water, and that the major barrier is almost exclusively their calculation of what the costs for the reclaimed water projects would be.

In addition to the express reclaimed water requirements adopted by the City in Resolution 30454, in 2001 Seattle enacted Ordinance 120532, which addressed mandatory conservation targets for SPU, and included language to encourage pursuit of reclaimed water.  Under the adopted ordinance, the City was to establish an increasing “environmental block” of water with which to replace water withdrawals and diversions, and improve stream flows.  The ordinance identified a number of ways to meet that environmental block, including the substitution of reclaimed water for SPU sources of supply being used for nonpotable purposes.  With its recent agreement with the Muckleshoot Indian Tribe (MIT) over flows on the Cedar River (see below), the City has been advised by its attorneys that the part of that MIT agreement that gives up a portion of the City’s water right claim on the Cedar above Landsburg Dam meets the requirements to create a growing environmental block of water, and has eliminated the need to find and substitute other sources of supply (such as reclaimed water) that Ordinance 120532 describes.
As part of the regional water supply planning process for King County, King County is leading the development of a feasibility study on opportunities for expanded use of reclaimed water throughout the county through a variety of means.  Seattle is participating on the technical committee on this topic.
Salmon Recovery

The City of Seattle has participated in the watershed-based salmon recovery plan development in WRIA’s 7, 8 and 9.  Those plans have now been “rolled up” by the federal services in a single, Puget Sound-wide plan, which the King County watershed groups are developing implementation plans for.
The Limiting Factors Analyses for these watersheds identified instream flows as a significant issue for recovery of our salmon populations.  Unfortunately, the individual watershed plans did not address that issue comprehensively, so it remains an important part of the unfinished future work to be done to ensure recovery.  Seattle has indicated that it will participate in that work.

As mentioned above, Seattle has committed to maintaining certain flows on the Cedar and Tolt Rivers as part of their 50-year HCP and FERC license conditions on those two rivers, respectively, and has invested in facilities and habitat improvement and restoration.  Seattle is also conducting additional studies on both rivers that either directly or indirectly should lead to better management of these resources for fish habitat and recovery purposes.  The 2007 Plan does not include details of the results of these studies, nor provide any detailed description of Seattle’s plans or intentions with regard to any system management changes that may be warranted to improve current flow regimes on either river.  SPU staff has indicated that such information—although possibly relevant to availability of supplies—is not required by state DOH regulations for content of water system plans.  Inasmuch as the recovery plans contain very little substantive information with regard to water management, evaluating how SPU’s operations would be consistent with such plans, as the King County Code requires, is not possible.  At the time of the next SPU plan update—six years from now—such a review may be possible.

Seattle and the Muckleshoot Indian Tribe also recently reached a settlement of litigation brought by the Tribe on its claims of historic damages due to Seattle’s construction of dams on the Cedar River, and its withdrawals of water.  Among its other provisions, the settlement obligates Seattle to maintain into perpetuity the Cedar River flow regime contained in the HCP; it also includes Seattle’s giving up of a portion of its water right claim on the Cedar (a portion that it does not now use), and allows additional diversions by Seattle during winter high flow times.  The settlement agreement provides a higher level of certainty, for a longer period of time, for the flow regime contained in the HCP, which was approved by the federal fisheries agencies as sufficient for Seattle to avoid liability for “take” of Chinook salmon under the ESA.
Financial Plan

The Plan describes a current capital budget for 2007-2012 of approximately $469 million.  Major projects include continued investments in water conservation; remedial work on the moraine at Chester Morse Lake; flood passage improvements at Landsburg Dam; evaluation of dead storage options at Chester Morse; continuation of reservoir covering and replacement, and recoating of some storage tanks; and replacement of many aging and leaking portions of the transmission and distribution system.  Replacing leaking service connections alone is budgeted at $5.5 million per year.  In general, the proportionate share of capital investments in Seattle’s retail facilities will increase, while the share of investments in its regional system will decline.

Long-term capital facilities are budgeted at $1.1 billion through the year 2030.

The Operating and Maintenance (O&M) budget through 2030 is expected to grow slightly faster than the rate of inflation.  The Plan projects that the O&M budget will grow from approximately $60 million in 2006 to $65.2 million in 2030 (in 2006 dollars).  This is a 4.3 percent increase in real dollars over the 24-year period.
In 2005, the Seattle City Council adopted new financial policies that will be guiding the SPU financial plan.  Of particular note is the policy that (a) a minimum of 15 percent of current revenues will be used to finance capital facilities in any one year, (b) a minimum of 20 percent of current revenues will be used to finance capital facilities over a multi-year rate study, and (c) limitations on the types of facilities that may be charged to capital accounts.  In 2006, approximately 40 cents of every revenue dollar was used to repay debt, and the utility’s debt to asset ratio was higher than the utility standard.  The new financial program will drive significant rate increases in the near future—projected to go from a system-wide average rate of $2.30 per 100 cubic feet of water in 2007 to $2.49 per 100 cubic feet by 2016.
King County is the fifth-largest retail customer of the SPU system, with combined billings in 2005 of over $600,000.  The financial strategy described in the 2007 Plan will be driving rate increases to King County as a result of the shift to revenue-financed capital projects (rather than debt), and a shift from investments in regional facilities to investments in retail facilities within the retail service area.  Because of its size as a retail customer, and potential rate impacts to it, King County may pursue more active involvement in advisory groups and other opportunities to discuss and influence SPU’s management strategies.
Regional Water Supply Planning

Pursuant to a February, 2005, memorandum of understanding (MOU), King County and the Cascade Water Alliance initiated a process for the development of a Regional Water Resource & Supply Plan for King County in March 2005.  Such a regional plan has been called for in the King County Comprehensive Plan since 2000 (see Policies F-233 through F-235).  The county Comprehensive Plan policies on regional planning include such elements as a public process with multiple stakeholders (including tribes), inclusion of reclaimed water among prioritized sources of supply, meeting the requirements of both the Growth Management Act and the Endangered Species Act, and state standing such that the resulting plan will be used as policy guidance by the state in making water management decisions.  A multi-stakeholder “Scoping Committee” was created for the purpose of developing a set of recommendations on scope, schedule, and budget for such a planning effort.  On October 31, 2005, the Scoping Committee agreed to a final “Planning Framework,” that was forwarded to the King County Executive and the King County Council.  In essence, the agreed to Framework includes the following:

1. Completion of a plan by December 31, 2007;

2. Oversight by both a six-member Executive Committee (whose members include King County, Cascade, City of Seattle, Muckleshoot Indian Tribe, City of Auburn, and the Washington State Department of Ecology), and a broad stakeholder-based Coordinating Committee with between 20 and 25 members to meet quarterly;

3. Convening of technical committees to address eight substantive areas (regional demand forecast; supply alternatives analysis for King County; climate change analysis; reclaimed water; source exchange strategies; prioritization of tributaries to be addressed through source substitution for fish flow enhancement; small water systems strategy; and implementation of the Municipal Water Law); and

4. Convening of a formal process by September 2006 that will, at a minimum, include updating/revising CWSPs to meet the needs of Cascade and King County, and may include other willing participants.  This step has been delayed into 2007 due to delays in technical committee work products.

SPU is a member of both the Executive and Coordinating Committees that have been established to oversee this process, and has participated on all the technical committees that have convened, and been meeting since early 2006.  SPU has also contributed financially to work by the Climate Change Committee, and to the demand and supply committees that are being managed by the Water Suppliers Forum. 

Service Area Issues

Under state law and the King County Code, the proposed expansion of the place of use under SPU’s Cedar River water claim to include portions of the Snoqualmie Valley not already covered within the place of use, and the potential delivery of water from Hobo Springs to the North Bend and Sallal utilities, trigger county review for consistency with the King County Comprehensive Plan and the East King County Coordinated Water Supply Plan.  The SPU Plan does not explicitly state whether the water provided for North Bend and Sallal would be direct drinking water supply or water to be used for mitigation for other sources used by those utilities, but SPU has stated that the current plan is to pursue the latter option.  The SPU Plan also does not say whether or when it expects to provide Cedar River water to Snoqualmie Valley utilities that would be included within the proposed expanded place of use, none of which currently are SPU customers. 
(1) Cedar River Water Right Claim:

The 2007 SPU Plan proposes to use a provision in the 2003 Municipal Water Law to expand the existing place of use identified in SPU’s Cedar River Water Right Claim (which covers much of King County, as well as North Bend and Sallal) to include areas within King County not currently covered by the Cedar water right where SPU may want to deliver water from its Cedar River sources.  The 2003 MWL allows a place of use for a water right held by a municipal water supplier to be expanded to a service area identified in a water system plan approved after 2003, or to areas within service area boundaries approved by a local government in a Coordinated Water Supply Plan.  Under the MWL, the proposed expansion of the place of use under the water right must not be inconsistent with any comprehensive plans or development regulations adopted by a local government under GMA, or with other comprehensive plans or land use plans.  This provision of the MWL allows a water utility to avoid going through a formal, public process with DOE to legally modify the place of use in its water right.  The service area for which SPU is requesting the expansion of its place of use for Cedar River water includes the area now covered by its water right for its Tolt River source, and within which it does or could sell “wholesale” water to other utilities.  It stretches from the Snohomish County line approximately to the Cedar River, and includes all or portions of ten water utilities operated by cities, towns, or special purpose districts.  Of these utilities, only Water District 119 (Tolt supply) and the Cedar River Water and Sewer District (Cedar supply) currently receive SPU water.  With the exception of these two utilities, SPU does not appear to have any current agreements to provide water supply to the utilities within this wholesale service area, although it has in the past discussed the delivery of water to Ames Lake from its Tolt supply.
This expansion of the place of use of the Cedar River water claims to an area described by SPU in its Plan as its “service area” does not appear to fall within the scope and meaning of a “service area” under the new MWL provision or other state law.  The MWL itself only references “retail” service areas, where the utility has an obligation to provide water to end users—which is not what SPU is proposing to do within the “service area” described in its Plan.  Prior to the MWL, DOH rules and guidance documents call for a water utility to identify in its WSP all its customers, and recognize two “service areas”—the “direct” service area that is now the equivalent of a retail service area, and the “future” service area agreed to by affected utilities within a Coordinated Water Supply Plan (see below).  The two state agencies implementing the MWL—DOH and DOE—in a June 2006 guidance document on this section of the MWL suggested a broader definition of “service area, stating that it includes the retail service area, and “may also include additional areas such as other public water systems that are provided water from the MWS [Municipal Water Supplier].”  An earlier DOH interpretive document, “Municipal Water Law Interim Planning Guidance for Water System Plan/Small Water System Management Program Approvals (Revised March 2004),” similarly states DOH’s interpretation that the “service area” to which the new place of use would be applied includes both the “retail” service area and the utilities to which the system supplies water.  According to the Municipal Water Law, expansion of the place of use on a water right through an approved WSP now requires local government consistency determinations.”
Seattle contends that the service area described in its earlier water system plans dating back to 1980 is the service area that should now be used as the place of use for its Cedar River water right.  However, legal counsel have advised that the 2003 provision in the MWL does not have retroactive effect, so that only a service area approved in a WSP after the effective date of the MWL could be used.  It also appears that the proposal by SPU goes beyond the DOH and DOE interpretation of this provision of the MWL.  Those agencies include in their definition of “service area” any utilities to which service is being provided, but do not include utilities to which service could conceivably be provided in the future.  For that reason alone, SPU’s request for alteration of its place of use appears to be beyond the scope of what the two state agencies have interpreted the MWL as authorizing.
In addition, the state law governing wholesale interconnections between water utilities was not modified by the Legislature in the MWL.  That law states that the authorized “service area” for interconnecting utilities is the place of use in their water right, in the absence of some other clearly defined service area under either DOH planning requirements, or a plan developed under the Coordination Act.
Accordingly, until SPU is actually supplying water to the water utilities in their proposed wholesale service area—or has agreements to do so—the change in place of use for the Cedar River claim would not automatically follow from approval of the SPU 2007 Plan.  The proposed change in place of use also appears to be inconsistent with the existing East King County Coordinated Water Supply Plan, and thus the King County Comprehensive Plan (see below).
Note that since the existing Cedar River claim includes North Bend and Sallal within its place of use, there is no “service area” change needed for SPU to legally provide water to these utilities under its existing water right.

(2) Consistency with the East King County Coordinated Water System Plan:
King County has reviewed the proposals by SPU to (1) expand its place of use of its Cedar River claim, and (2) provide water for North Bend and Sallal for consistency with the East King County Coordinated Water System Plan, as provided for under the King County Code.  The East King County Coordinated Water System Plan (CWSP) was adopted in 1990, and was most recently amended in 1998.  The geographic area covered by the CWSP is essentially all of King County east of Lake Washington, from the Snohomish County line south to the Cedar River area (including North Bend and Sallal).
The 1990 plan evaluated a number of options for future sources of supply, including three Cedar River watershed options.  The CWSP did not identify any other SPU source of supply within the Cedar River watershed—such as Hobo Springs—nor any means of delivering water other than through the Landsburg facilities.  The recommended strategy for the “regional water supply plan” in the 1990 CWSP—which was subsequently approved by the affected water utilities, King County, and DOH—deferred development of any additional Cedar River sources until 2030, through a study “in cooperation with Puget Sound area utilities, local governments, tribes, and others” that would look at all options.  The plan did not discuss any expanded place of use for the Cedar River claim, or amendment to the claim.

The 1998 revision to the CWSP (Update) added a number of new potential sources of supply, including the Seattle/Tacoma intertie (now planned as the Cascade-Tacoma pipeline), the Snoqualmie Aquifer, and one SPU system project (Lake Youngs Drawdown).  The Update stated that, with the exception of the North Fork Snoqualmie and the Issaquah wellfield sources (which were deleted), the remaining projects should still be considered potential sources of supply for the region, and the remaining provisions of the 1989 plan that had not been updated remained operative.
The proposal in the 2007 SPU Plan to expand the place of use of the Cedar River claim to allow SPU to serve principally Snoqualmie Valley water utilities is not included in the East King CWSP’s approved regional water supply plan, nor does the CWSP include a “future service area” for SPU to deliver water to these potential wholesale customers.  In addition, SPU’s Hobo Springs source is not identified in the East King County CWSP as a future source of supply for these water utilities (unlike the three other specific potential sources from within the Cedar River watershed).  To the extent that SPU intends to interconnect its system with other utilities to provide wholesale water supplies, other sections of state law require that any proposals for such interconnections must be included in any relevant CWSP in advance, and submitted to DOH and DOE for approval.  Accordingly, the proposed ordinance approving the Seattle plan includes findings that the East King County CWSP would have to be updated or revised before either the place of use is changed, or the new Hobo Springs water source may be used for drinking water supply.
On April 4, 2007, DOE formally approved a change to the Cedar River claim to expressly confirm that the Hobo Springs source is an authorized point of diversion within the existing water right claim.

Since the East King CWSP is not intended to address the use of water for mitigation purposes, the use of the Hobo Springs source (or other Cedar River or Tolt source) to mitigate for other sources of drinking water supply—which is the plan currently being considered by SPU and those utilities—would not appear to require updating of the East King CWSP, which the draft Ordinance notes.
Recommendation 
I recommend that the King County Council adopt the enclosed ordinance, approving the Seattle Public Utilities 2007 Water System Plan as meeting the requirements of King County Code 13.24.  The ordinance includes findings that the expansion of the existing place of use of the Cedar River water right claim to serve some areas within the Snoqualmie Valley does not appear to meet the requirements of state law with regard to a defined service area, and that both the proposed expansion of the place of use of the Cedar River claim and the development of the Hobo Springs source in the Cedar River watershed as a drinking water supply for utilities covered by the East King County Coordinated Water System Plan, are inconsistent with the current East King County CWSP, and therefore inconsistent with the King County Code and the King County Comprehensive Plan.  The East King County CWSP should be updated to consider these proposals for new source and any associated shared facilities, which the county would be happy to initiate should it receive such a request from any of the affected utilities within the East King CWSP area.  The county’s finding of inconsistency does not apply to the approval and use of Cedar River or South Fork Tolt River sources as mitigation for an 
already-identified source of drinking water supply for North Bend and Sallal.
If you have any questions about the Plan or the proposed ordinance, please feel free to contact Pam Bissonnette, Director of the Department of Natural Resources and Parks, at 206-296-6500, or Dave Monthie, Acting Chair of the Utilities Technical Review Committee, at 206-296-3782.

Thank you for your consideration of this ordinance.

Sincerely,

Ron Sims

King County Executive

Enclosures

cc:
King County Councilmembers


ATTN:  Ross Baker, Chief of Staff




  Shelley Sutton, Policy Staff Director




  Anne Noris, Clerk of the Council

Chuck Clarke, Director, Seattle Public Utilities


Richard Rodriguez, Regional Planner, Washington State Department of Health


Bob Cowan, Director, Office of Management and Budget


Pam Bissonnette, Director, Department of Natural Resources and Parks (DNRP)

Dave Monthie, Acting Chair, Utilities Technical Review Committee, DNRP

