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STAFF REPORT
SUBJECT:
A briefing on the report transmitted by the Office of the Public 
Defender (OPD) in response to a Council budget proviso. 

BUDGET PROVISO

In the 2005 Adopted Budget, the Council inserted the following proviso in OPD’s appropriation: 



“Of this appropriation, $500,000 shall not be expended or encumbered until the Office of the Public Defender has submitted and the council has approved by motion a plan for provision of indigent defense services for cases that would otherwise be provided by the assigned counsel panel. This plan shall include any workload methodology or model that would be used to implement the proposed plan and show how agency contracts are developed. This plan should be submitted by January 14, 2005.”

The motion and report required by the proviso (Attachment 1) were transmitted on February 23rd. The report features two issues that were debated during the 2005 budget process and which are discussed in more detail below in the staff report:

1) The budget model used by the OPD to develop the 2004 and 2005 budgets for indigent defense services; and 

2) The proposal to issue an RFP (Request for Proposal) with the intention of contracting with a new defender agency to handle conflict cases and reduce the number of cases assigned to the Assigned Counsel Panel.

BACKGROUND
In Washington State, the cost of providing indigent
 defense services is primarily the responsibility of local governments – counties and cities. As a regional government, King County is responsible for providing indigent defense services for felony and juvenile defendants on a county-wide basis, and as the local government, the county must provide defense services for misdemeanants in the unincorporated area. Cities are responsible for providing defense services for misdemeanors that occur within their borders.
King County has contracted with nonprofit agencies for indigent legal defense services for over 30 years. Under county code, the county’s Office of the Public Defender is the agency responsible for determining a defendant’s eligibility for defense services. OPD also negotiates the contracts for defense services with nonprofit organizations and assigns cases to the defender agencies. The county currently has contracts with four non-profit law firms.
 Contracts are subject to approval by the Council. 

OPD is also responsible for maintaining a list of lawyers available to handle cases that agencies cannot accept due to a conflict of interest. This list of independent contract attorneys is known as the Assigned Counsel Panel. Finally, OPD is responsible for preparing an annual budget for the county’s public defense program. 

SUMMARY
OPD’s 2005 adopted budget is $32.5 million
 with 24.0 FTEs. The bulk of the budget pays for indigent defense services -- about 70 percent, or $23.5 million provides defense services through the four defender agencies and another 13.5 percent, or $4.4 million, is budgeted for assigned counsel. Assigned counsel refers to cases that are assigned to private attorneys because the defender agencies have identified a conflict of interest—for example, the agency is already representing an identified co-defendant or a witness. Thirteen percent, or $4.5 million is budgeted for administration and expert witness costs. See Table 1 below.
Table 1: OPD’s 2004 and 2005 Adopted Budget (in millions)
	
	
	2004 Actual
Budget 
	2005 Estimated Budget
	Difference
    $$           %
	Comment

	1.
	Agency Contracts
	$27.3
	$23.5
	($3.8)

	(14%) 
	Loss of Seattle Muni Court (SMC) contract and decrease in caseload

	2.
	Expert Witnesses
	2.5
	1.9
	(.600)
	(24%)
	Decrease in complex felony caseload

	3.
	Assigned Counsel
	4.9
	4.4
	(.500)
	(10%)
	Decrease in complex felony caseload and
loss of SMC contract 

	4.
	OPD Administration
	2.9
	2.65
	(.250)
	(9%)
	Loss of SMC contract

	5.
	Ridgway 
	.075
	0
	(.075)
	(100%)
	Case completed

	6.
	Andress Cases
	0
	1.5
	1.5
	100%
	Supplemental in Jan. 05

	
	TOTAL:
	$37.7
	$34.0
	($3.7)
	(10%)
	


The table above also shows OPD’s overall budget declined 10 percent, or $3.7 million in 2005. Several factors contributed to this decline. The first is, effective January 1, 2005, the city of Seattle terminated its contract with King County for the provision of defense services in Seattle Municipal Court (SMC). The elimination of the Seattle contract reduced approximately $4.3 million in funding for agency contracts, OPD administration and assigned counsel expenses. It should be noted that Seattle conducted an RFP process and selected one of the county defender agencies, Associated Counsel for the Accused, as its provider for defense services in SMC.
Secondly, King County misdemeanor caseload projections are lower in 2005 (see Attachment 3) after the Washington State Supreme Court ruling in City of Redmond v. Moore invalidated approximately 1,000 Driving While License Suspended (DWLS) 3rd Degree cases. DWLS cases have comprised a major component of the misdemeanor caseloads and will no longer require public defense services. Additionally, the Prosecuting Attorney’s Office (PAO), as a result of the AJOMP II (Adult and Juvenile Operational Master Plan) process, has revised certain criminal filing standards in which some cases classified as felonies will be reduced to misdemeanors and other cases classified as gross misdemeanors will be reduced to misdemeanors
. The result is an estimated 1,000 cases will transfer from Superior and District Courts to municipal courts, thus shifting the responsibility for defense services in these cases from the county to cities.
Finally, after an upward spike in 2001, 2002 and 2003, the trend in complex felony caseload (aggravated murder, death penalty and complex fraud) is declining (see Attachment 3). Complex felony cases consume a disproportionate amount of resources in providing defense services, expert witnesses and assigned counsel compared to other case areas. In January 2004, there were 20 open cases. In January 2005, there were nine open complex cases of which five concluded during the first quarter of 2005. By comparison, there were 27 active cases in 2001 and 2002 and 28 cases in 2003. 
All of these factors taken together have resulted in a caseload reduction and a reduction in funding that impacts the defender agencies’ budgets. 
1) Funding Model for Agency Contracts 

During the 2005 budget process, the Budget and Fiscal Management Committee heard testimony from each of the defender agencies expressing concerns regarding the lack of transparency in the funding model used by OPD to calculate payments for the caseload assigned to them. The defender agencies also raised concerns about adverse fiscal impacts to their budgets as a result of the model. OPD developed the funding model to create a payment structure in which the calculations for salaries, benefits and administrative costs are uniform across all agencies. The model was used for the first time in the 2004 budget and updated for 2005. 

Prior to 2004, OPD based its budget for agency contracts on the actual costs submitted by each agency. As a result, the combination of individual agency budgets and county administrative practices resulted in different payments to each agency even though the type of work and caseload standards were the same. Under the model, the rates paid for staff, benefits and overhead are common to all agencies.

The directors of the defender agencies have expressed concerns regarding the funding model as summarized below. 

· Salary Parity with the Prosecuting Attorney’s Office 
Issue: Defender attorney salaries are not comparable with salaries in the PAO.
In 1990, the county adopted a policy to ensure defender attorney job descriptions and salaries are at parity with those in the PAO. The Kenny scale, named after a 1989 salary study done by the Kenny Consulting Group, established salary and step ranges and is updated annually. 

A comparison shows that the Kenny scale salaries for public defender attorneys differ from attorney salaries in the PAO (see Attachment 4). In every comparable job classification, the Kenny scale is lower than the PAO salary grid by one to 15 percent. Council staff have been informed that the Executive intends to transmit a supplemental request in the second quarter corrections ordinance to establish a six-month salary parity adjustment for the second half of 2005. The agencies are in agreement with OPD and the Executive on this approach.

· Model Assumption of Attorney Staffing Levels
Issue: OPD’s model assumes a mix of attorney staffing levels for each case area that does not represent the actual staffing levels of each agency.
The model assigns varying classifications of attorneys to each case area based on the projected workload, not on the basis of the actual staffing levels at each agency. The agencies tend to have low turnover rates and employ more senior level deputy attorneys than is reflected in the model which is based on actual caseload requirements. OPD and the agencies are continuing to work on this issue, but have not reached a resolution.


· Non-Legal Support Staff
Issue: The model does not provide salary parity or step increases for non-legal support staff (paralegals, social workers and investigators).
A) Salary Parity: The salary policy adopted by the Council in 1990 established parity only in the area of attorney salaries. However, in 1999, the Council adopted a budget proviso addressing the issue of salary parity for non-legal staff, requiring $50,000 of OPD’s appropriation be expended “solely for enhancing public defender agency paraprofessional staff salaries to begin bringing them up to par with similar county staff salaries.” The policy of salary parity for non-legal staff expired at the end of 1999 and no subsequent policy action has been taken by the Council on this issue. 

A collective bargaining agreement recently approved by the Council for administrative staff in the PAO establishes paralegal salaries on a range of $41,454 to $52,545 annually. Data from 2004 shows defender agencies’ paralegal salaries varying from $36,500 to $44,300. In 1998, OPD did a salary study of paraprofessional staff salaries in the public sector and has informed Council staff that it is launching another study that will examine comparable paraprofessional salaries in the nonprofit and public sectors. 

B) Step Increases: OPD’s practice all along has been not to fund step increases for non-legal support staff. However, the agencies’ practice has been to provide them, some agencies being bound under collective bargaining agreements to provide step increases. Prior to implementation of the funding model, agencies were able to meet this expense by adjusting their budgets in other areas. Now that OPD has moved away from funding actual costs, agencies have less flexibility in making budget decisions.

C) Supplemental for Non-Legal Staff: The model allocated a total of $3.9 million for non-legal staff based on the 2003 budget with COLA applied in 2004 and 2005. In the first quarter corrections ordinance, Proposed Ordinance 2005-0091, the Executive is proposing a supplemental appropriation of $394,244, or a 10 percent increase, to augment the allocation for non-legal staff. This is considered a one-time transitional payment while OPD and the defender agencies work to develop a reasonable cost approach for the 2006 budget. The agencies and OPD have reached consensus on this issue. 

· Rent Costs
Issue: The model does not fund actual fixed costs such as rent.
All of the defender agencies have offices in Seattle near the Courthouse and in Kent near the Regional Justice Center ranging in cost from $18 to $30 per square foot. Funds for rent costs were pooled with funds for other administrative expenses and then allocated to the agencies proportionately based on their size. In effect, two agencies received more funding for rent and two agencies received less. A new approach under consideration is to establish a reasonable rental cost based on the market rate for office space within proximity to the County Courthouse. This approach would be consistent with the goal of the model to provide a uniform payment structure to all agencies and provide transparency to the model’s calculation for rent costs. Further study of rent costs is needed with the goal of resolving this issue for the 2006 budget.


· Benefits
Issue: The model funded inadequately funded benefit costs. 
The model funded benefits using the same method as rent. Funds were pooled and then divided among the agencies proportionately based on their size. The intent of the model was to provide agencies with a lump sum payment to cover fixed costs such as FICA and Medicare and give them broad discretion over health and retirement benefits. Funds budgeted in 2005 for benefit costs were based on the amount budgeted in 2003 with COLA added for 2004 (2.03 percent) and 2005 (2.19 percent). The agencies are advocating for greater increases than COLA adjustments as benefit costs are increasing at much higher rates. The agencies, who purchased their benefit packages for 2005 last year, are committed financially in this area until next year. At this time, OPD has not proposed changes to the model to address benefit costs. Staff analysis continues on this issue.

2)  Assigned Counsel Contract
In public hearings during the 2005 budget process, the BFM Committee heard much objection to OPD’s proposal to contract with a fifth agency for conflict cases. This issue continues to be of concern to the defender agencies. 

While the trend in the number of conflict cases has been declining over the last seven years (2,588 cases in 1998 versus 1,867 in 2004), the cost of providing assigned counsel has grown from $1.9 million in 1999 to an estimated $4.4 million in 2005 (see the chart  below). OPD and the agencies are developing a uniform conflict policy, currently in final draft, in an effort to assign as many cases as possible to the agencies and reduce the number of cases referred to assigned counsel. Staff analysis on this issue is in its initial stages -- this item will be discussed in more detail in subsequent briefings before the BFM Committee. 
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 ANALYSIS & NEXT STEPS:
Council staff have considerable additional analysis to do in assisting the Council exercise its due diligence on the issues of OPD’s funding model and proposal to contract with a fifth defender agency. Council staff have begun and will continue to work with OPD and the defender agencies to analyze and make refinements to the funding model. 
 
The 2004 agency contracts are scheduled to expire at the end of April (an extension to the 2004 contract was approved through April 30, 2005).  OPD and the agencies are currently working on final terms of the 2005 contract (for the period from May 1 to December 31, 2005) which will require Council approval. The agencies are waiting for the Council to move forward on the $394,244 supplemental request in Proposed Ordinance 2005-0091 and to reach an understanding with OPD on the supplemental proposed for the second quarter omnibus ordinance before approving the final 2005 contract. 
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John Amos, Budget Supervisor, Budget Office
Bob Cowan, Director, Budget Office

Russ Goedde, Operations Manager, Office of the Public Defender

Jackie MacLean, Director, Department of Community and Human Services

Michael Olivieri, Assistant Division Director, Office of the Public Defender

Bob Boruchowitz, Director, The Defender Association
Dave Chapman, Director, Associated Counsel for the Accused

Anne Daly, Director, Society Representing Accused Persons

Eileen Farley, Director, Northwest Defenders Association
ATTACHMENTS:

1. Proposed Motion 2005-0092 with Attachment: Report to King County Council
2. Executive’s Transmittal Letter dated February 23, 2005

3. Case Credits by Case Area 1998 to 2005 

4. Kenny Salary Scale Comparison to PAO



















































� RCW 10.101.010(1) defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.


� Associated Counsel for the Accused; Society of Counsel Representing Accused Persons; The Defender Association; and Northwest Defender Association.


� Ninety (90) percent, or approximately $29 million, of OPD’s budget is supported by the General Fund, and the remaining 10 percent is supported by federal, state and other local revenues.


� The PAO has made three changes to its filing practices: drug cases and property crime formerly filed as gross misdemeanors in District Court will be filed as misdemeanors; and property offense cases filed as felonies in Superior Court will now be filed in District Court and municipal court. 
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						1998		1999		2000		2001		2002		2003		2004		2005

						1733505		1,944,174		1,800,880		2,200,499		3,144,072		3,105,856		4,900,000		4,400,000





Sheet1

		



Assigned Counsel Expenditures



Sheet2

		





Sheet3

		






