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SUBJECT

AN ORDINANCE authorizing and approving the 2010-2011 Office of Public Defender contracts for legal services.  
SUMMARY

This staff report will familiarize the committee with the Office of the Public Defender (OPD) and provide an overview of how the public defense financial payment model is used to determine OPD budgets.  This background will lay the groundwork for the proposed ordinance approving the contracts for legal services provided by independent contractors to the county.  In addition, the report will remind members of up-coming 2010 OPD issues.  
BACKGROUND

Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and other state statutes.  In Washington State, the cost of providing indigent
 defense services is primarily the responsibility of local governments – counties and cities.  As a regional government, King County is responsible for providing indigent defense services for felony and juvenile defendants on a county-wide basis, and as the local government, the county must provide defense services for misdemeanants in the unincorporated area.  (Cities are responsible for providing defense services for misdemeanors that occur within their borders.)  Organizationally, the Office of Public Defense is under the administrative control of the county’s Department of Community and Human Services and is headed by an attorney with prior public defense and management experience.  
King County Code 2.60.101 states that indigent defense services will be made available to provide legal representation for those that are eligible.  Washington State law, RCW 10.101, defines who is indigent.  In general, OPD provides attorneys to those people who qualify based upon their financial status and are facing the possibility of jail time or of losing their children.  Attachment 4 to this report shows the eligibility requirements that are posted on the County’s website.
Unlike most jurisdictions in the nation, King County has contracted with non-profit agencies for indigent legal defense services for over 30 years.  Under the county code, the Office of the Public Defender is the agency responsible for determining a defendant’s eligibility for the services.  OPD also negotiates the contracts for defense services with the non-profit organizations and assigns cases to the defender agencies.  These contracts are subject to approval by the Council.  The defender firms are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  Under these defender agency contracts, the county pays for “caseload” on a workload basis (using increments called “case credits” which represent the number of attorneys and other resources, such as investigators that are allocated to each case).  
OPD is also responsible for maintaining a list of lawyers available to handle cases that agencies cannot accept due to a conflict of interest.  This list of independent contract attorneys is known as the Assigned Counsel Panel.  Finally, OPD is responsible for preparing an annual budget for the county’s public defense program.  The primary cost driver is caseload, which is controlled by the number of arrests and case filings.  Approximately 70 percent of the annual budget pays for defense services.  The remaining 30 percent of the OPD budget is programmed for administration and overhead, expert witnesses and assigned counsel costs.  
HISTORY
Prior to 2003, OPD based its budget for agency contracts on the actual costs submitted by each agency.  As a result, the combination of individual agency budgets and county administrative practices resulted in different payments to each agency even though the types of work and caseload standards were the same.  
In 2003, OPD developed a funding model to create a payment structure in which the calculations for salaries, benefits and administrative costs were uniform across all agencies.  The model was used for the first time in the 2004 budget and updated for 2005.  Under the model, the rates paid for staff, benefits and overhead were common to all agencies.  
However, during the 2005 budget process, the Budget and Fiscal Management (BFM) Committee heard testimony from each of the defender agencies expressing concerns regarding the lack of transparency in the funding model used by OPD to calculate payments for the caseload assigned to them.  The defender agencies also raised concerns about shortfalls in their budgets due to model calculations.  As a result of these concerns, the Council adopted Motion 12160 in July 2005 that refined the financial payment model and specifically defined the components.  The model went into effect in 2006 and is required to be reviewed every three years.  (The first update occurred in 2009 and was approved by the Council in Motion 13004.)  
THE OPD PAYMENT MODEL
The payment model is used to provide a framework for the OPD annual budget and to structure the payment amounts in the defender agency contracts for services.  The model includes three basic components.  First, a uniform price per credit is calculated for each caseload area (this includes salary and benefit costs and direct overhead and mileage costs for all staff working directly on cases).  Second, administrative/indirect overhead allocation rates are calculated to cover salary and benefit costs for administrative personnel (management positions/non-direct case positions such as receptionists) and general office operations costs, excluding rent.  Third, a rent allocation is calculated based on the number, location and function of full time equivalent (FTE) staff.  This results in a system where the county pays a flat fee for a typical felony case and a lower flat fee for a typical misdemeanor case.  There are additional fees paid for more labor intensive cases like sex charges, homicides and other extraordinary cases. 
Annual budget development begins with the projection of annual caseload for each case area; an adjustment for cost of living allowance (COLA) for attorneys, staff and specific administration/overhead categories; and an adjustment to bring defense attorney salaries into parity with King County Prosecuting Attorneys.  This information is entered into the model and results in an estimated budget for each case area and for contractor administration and overhead system wide.

Each contract is structured to identify the number of case credits anticipated to be performed in each assigned case area by each contractor.  The model is used to calculate the amount to be paid to each contractor for each case area and for administration/overhead, which is identified separately in the contract.  The rates paid per unit of work in each case area and per FTE for administration/overhead are uniform among all contractors.  It is important to note that the county uses the model to calculate the total amount of each contract, but neither the model nor the contract controls or directs the contractors in how they expend the contracted amount.  The contract deliverable is the provision of public defense and the contractors determine how they provide the service.  
As noted above, the model was updated in 2009.  The areas for recommended changes included the following:  clerical staffing, expedited felony calendars, electronic filing changes, attrition rate formula and impacts on salary parity, partial funding of FTEs, professional staff salary review, benefits calculation, weighting of general felony caseload, aggravated/complex reimbursement levels, contract variance, deferred revenue (prepayment), process for reviewing issues that impact work and funding mid-award, IT/County network issues, and rent.  Attachment 5 to this report lists these areas of recommendations and discusses each.  The outstanding issue remaining from this update is a case weighting study for felony caseloads that will be discussed later in this report.
PROPOSED ORDINANCE 2010-0162  (CONTRACTS FOR SERVICES)
In June 2009, the Council approved Ordinance 16303 that changed the contract dates for public defense contracts from a January 1 to December 31 time period to July 1, 2009 to June 30, 2010 time period.  The change in the contracting cycle was intended to:

1. provide the Council the opportunity to consider the policies reflected in the contracts prior to budget transmittal and deliberation, and

2. allow the finalized contracts to be reflected in the Executive’s proposed budget transmittal.
The Council understood that any adjustments to the contract – such as PAO parity based on January payroll adjustments – would be handled through amendments to the contracts.  (These types of adjustments would be made with either contract cycle.)  

Proposed Ordinance 2010-0162 would authorize the Executive to sign contracts with the four public defender agencies that provide defense services to the County for the time period beginning July 1, 2010 and ending June 30, 2011.  These contracts are entered into pursuant to King County Code 2.60.040.  The contract elements are reflected in the 2010 budget and conform to Motion 12160, which adopted the public defense financial payment model used to determine OPD budgets.  The transmitted contracts – Attachments A, B, C, and D to the ordinance – have been reviewed and signed by the Executive Directors of the four defense agencies.  As independent contractors, the agencies are required to deliver legal services and to ensure that attorneys are properly trained, supervised, and supported.  The contracts have also been reviewed by Sheryl Willert, outside counsel from the Williams Kastner law firm, who has been appointed by the PAO as a special deputy on all OPD legal issues in order to avoid conflict of interest for the PAO in public defense advice.  
The contracts proposed for approval contain the same elements and scope of work provided by the independent agencies in 2009.  The maintenance of workload, as well as reporting and performance standards remains unchanged.  The contracts continue the interim case-weighting payment system that was instituted in the 2009/2010 contracts, as directed by the Council in Ordinances 16542 and 16717.  As a reminder, this change was in response to changes in the Prosecuting Attorney’s changes to the Filing and Disposition Standards (FADS) begun in October 2008.  The PAO began to file as misdemeanors what were previously low level drug and property felonies.  This change resulted in a decrease in the number of relatively simple cases, and defense contractors were impacted by a more complex caseload.  In response, the Council increased payments for certain homicide and sexual assault cases – which is continued in the 2010 budget for the first six months of the year.  The Council also requested a case weighting study which is discussed below and is due on April 30, 2010.
The contracts have also been adjusted to reflect the following:

· Higher reimbursement levels – generated by the payment model – for salary parity with the PAO;

· The presence of an agency attorney at the expedited felony calendars in District Court; and 
· Increases in defense attorney and staff services anticipated in the Mental Illness and Drug Dependency adopted Action Plan, which is part of the expansions of Family Treatment Court, Juvenile Drug Court, and Mental Health Court.
According to the fiscal note, $32,882,269 is estimated for distribution to the defense contractors for the 2010/2011 contract, as follows:


Associated Counsel for the Accused (ACA)
$9,525,660


Northwest Defenders Association (NDA)
$4,990,281


Society of Counsel Representing Accused Persons (SCRAP)
$9,301,320


The Defender Association (TDA)
$9,065,008

This distribution assumes that $15.5 million to be expended between July and December 2010 and $17.4 million to be expended between January and June 2011.  It should be noted that although the payment model generates the amounts for each defender agency, the funding – once it is received by the agency – is disbursed by the agency as it sees fit.  OPD reviews agencies’ staffing plans to verify that attorneys’ experience levels meet or exceed required experience for case practice areas.  
The contract numbers do not include assigned counsel, experts, and OPD administration that are budgeted, but not contracted.  The 2011 estimates will most likely change based on 2011 budget assumptions and Council budget adoption; however, the 2010 fiscal impacts are included in the 2010 adopted budget.  

The contracts assume that the interim case weighting funding strategy will be funded through the end of 2010.  Although the 2010 adopted budget assumed funding these cases for six months, overall felony caseloads are lower than anticipated.  This difference in caseload would offset the annual cost.  However, if caseloads increase, a supplemental appropriation could be forwarded for Council consideration.  Page two of the fiscal note, shows a breakdown by case type and fund.  It is duplicated below:

Table 1.  OPD Case Type Budget

	Case Type / Service 
	
	Jul-Dec 2010 Public Defense Contracts
	Jan-Jun 2011 Public Defense Contracts
	2010-2011 Public Defense Contracts

	Felony
	
	 $           5,223,025 
	 $             5,711,246 
	 $     10,934,271 

	Juvenile
	
	              1,080,622 
	                1,142,248 
	          2,222,870 

	King County Misdemeanor
	
	              1,170,678 
	                1,554,728 
	          2,725,406 

	Involuntary Treatment
	
	                 540,314 
	                   626,844 
	          1,167,158 

	Dependency
	
	              1,620,940 
	                1,713,375 
	          3,334,315 

	Contempt of Court
	
	                 990,176 
	                1,142,250 
	          2,132,426 

	Agency Administration
	
	              2,265,074 
	                2,769,271 
	          5,034,345 

	Calendar Staffing
	
	              1,268,182 
	                1,341,781 
	          2,609,963 

	General Fund (GF) 2
	 
	 $           14,159,011 
	 $           16,001,743 
	 $     30,160,754 

	Becca
	
	 $              230,969 
	 $                229,029 
	 $          459,998 

	Juvenile Drug Court
	
	                     7,620 
	                       7,620 
	               15,240 

	Public Defense Support
	
	                 375,339 
	                   395,951 
	             771,290 

	Grants Fund
	 
	                   613,928 
	 $                632,600 
	 $       1,246,528 

	Drug Diversion Court
	
	                390,811 
	                   402,130 
	             792,941 

	Mental Health Court - Base
	
	                162,855 
	                   166,410 
	             329,265 

	Mental Health Court - Expansion
	                142,344 
	                   145,546 
	             287,890 

	Juvenile Drug Court - MIDD
	                  32,446 
	                     32,445 
	               64,891 

	MIDD Fund
	 
	 $               728,456 
	 $                746,531 
	 $       1,474,987 

	TOTAL
	
	 $          15,501,395 
	 $           17,380,874 
	 $     32,882,269 


2010 CASE WEIGHTING STUDY
The payment model breaks cases into general categories like misdemeanors and felonies.  The awarding of case credits is based on this breakdown by type.  However, each case is different and many of the more complex felony cases may be overburdening felony attorneys.  The agency contractors have argued that caseload has been exacerbated by the removal of the “easiest” cases through the use of the “expedited calendar” that was begun by the PAO and District Court in 2009.  (This decision removed several thousand of the least burdensome cases from the felony caseload, leaving a smaller but more complex caseload.)  

The Council approved an interim funding solution in mid-2009 and for the first six months of 2010.  Via proviso, an interim “case weighting” methodology was undertaken whereby more complex cases would receive a different compensation amount than the current one felony case credit with the option of applying for additional credits based on unique circumstances.  The solution increases credits for homicides, some sex offenses and cases that require extraordinary number of attorney hours.  

To analyze the best way to address more complex cases, a study was undertaken to determine if “weighting” cases by felony type makes sense for the County.   A workgroup of criminal justice system stakeholders has been established to work with a consultant to fully address current protocols and target dates for system changes, if necessary.  The study is due for distribution to both the Executive and Council by April 30, 2010.  If legislation is required to amend the cost model, the Executive could transmit a proposal at a later date.
The fiscal impact of the case weighting study recommendations is unknown.  However, the fiscal impact of the current “interim” reimbursement schedule has been estimated previously at between $800,000 and $1.6 million annually.  It is possible that the reimbursement levels for some cases will increase and others could decrease.  The Council will have the opportunity to decide whether to implement study recommendations.  If the study recommends a change in the manner or method used to reimburse agencies for public defense services, there could be significant cost impacts to the County’s General Fund.  Because the public defender agencies’ services are contracted on a mid-year cycle, there could be budgetary impact to both the 2010 and 2011 budget – again dependent upon the study recommendation and the ultimate policy decision made by the Council regarding these cases.  
REASONABLENESS
The contracts proposed for approval by the Council appear to reflect Council direction for the contract cycle, the payment model assumptions, and interim case weighting concerns.  Consequently, approval of Proposed Ordinance 2010-0162 would be a reasonable business and policy decision.  
ATTACHMENTS

1. Proposed Ordinance 2010-0162, not including attachments that are available upon request
2. Transmittal letter, dated March 1, 2010

3. Fiscal Note (revised)

4. Eligibility requirements for OPD services
5. Recommendations on the Public Defense Payment Model
� RCW 10.101.010(1) defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.
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