CONTRACT NO. CSC14144

STATE OF WASHINGTON

OFFICE OF PUBLIC DEFENSE

711 Capitol Way South, Suite 106

PO Box 40957

Olympia, Washington 98504-0957

CLIENT SERVICE CONTRACT
BETWEEN
STATE OF WASHINGTON

OFFICE OF PUBLIC DEFENSE
AND
KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
This Contract is made and entered into by and between the State of Washington, Office of Public Defense (OPD) and King County Department of Public Defense (CONTRACTOR), whose address is 401 5th Avenue, Suite 550, Seattle, WA 98104.
PURPOSE

The purpose of this Contract is to provide high quality legal representation of indigent persons against whom petitions are filed for civil commitment as sexually violent predators pursuant to Chapter 71.09 RCW in a Washington State County Superior Court as described in attached Exhibit B, Statement of Work.

SCOPE OF WORK

A. Exhibit A, attached hereto and incorporated by reference, contains the General Terms and Conditions governing work to be performed under this Contract, the nature of the working relationship between OPD and the CONTRACTOR, and specific obligations of both parties. 

B. The CONTRACTOR will provide services and staff, and otherwise do all things necessary for or incidental to the performance of required work, as set forth in the attached Exhibit B, Statement of Work, which by this reference is incorporated.
PERIOD OF PERFORMANCE

Subject to other Contract provisions, the period of performance under this Contract will be from July 1, 2013, or date of last signature, through June 30, 2014.  The period of performance may be extended by mutual written agreement of the parties.  

COMPENSATION/ PAYMENT

OPD shall pay an amount not to exceed One Million Seven Hundred Forty-Eight Thousand Seven Hundred and NO/100ths Dollars ($1,748,700.00) for the performance of all things necessary for or incidental to the performance of work as set forth in the Scope of Work.  CONTRACTOR'S compensation for services rendered shall be based on the following rates or in accordance with the following terms:  Monthly payments of One Hundred Forty-Five Thousand Seven Hundred Twenty-Five and NO/100ths Dollars ($145,725.00) for attorney services. 
ADMINISTRATIVE COSTS

The compensation stated above includes administrative costs associated with providing legal representation.  These costs include but are not limited to support staff, telephones, law library, financial accounting, case management systems, computers and software, high speed internet access, office space and supplies, training, copying and other costs necessarily incurred in the day-to-day management of the contract.  Support staff includes a quarter-time paralegal/legal assistant for each contracted full-time attorney. 
TRAVEL REIMBURSEMENT 

CONTRACTOR shall receive reimbursement for out-of-county travel related to RCW 71.09 case assignments.  Mileage will be calculated from CONTRACTOR’s office to court or case activity location and return trip to CONTRACTOR’s office.  Mileage reimbursement will be at the rate set by the Washington State Office of Financial Management (OFM).  Lodging reimbursement will be approved when case-related activities extend two or more days in a row at least 60 miles from CONTRACTOR’s office.  In other rare instances, lodging may be reimbursed; in these instances, CONTRACTOR must obtain prior approval of OPD, which will not be unreasonably withheld.  All lodging reimbursement will be at the rate set by OFM.
EXPERT, INVESTIGATOR, COURT REPORTER and OTHER APPROVED SERVICES
OPD will reimburse CONTRACTOR or directly pay service providers for authorized non-attorney indigent defense-related costs, such as costs for experts, investigators and court reporters, pursuant to OPD’s Policy and Procedure on Expert and Other Professional Services and Incidental Costs.
EXTRAORDINARY COMPENSATION POLICY AND PROCEDURE
In extraordinary cases, CONTRACTOR may petition OPD for additional compensation as set forth in OPD’s Extraordinary Compensation Policy and Procedure.  
CONTRACT BILLING PROCEDURES

A. OPD will pay CONTRACTOR upon receipt of properly completed invoices and documentation required by Exhibit B, paragraph 11, which shall be submitted to OPD monthly, on or before the 10th day of each month.  The invoices and required documentation shall describe and document, to OPD'S satisfaction and in accordance with attorney ethics requirements, the work performed, and any service fees claimed, if applicable.
B. Payment shall be considered timely if made by OPD within thirty (30) days after receipt of properly completed invoices.  Payment shall be sent to the address designated by the CONTRACTOR.

C. OPD may, in its sole discretion, terminate the Contract or withhold payments claimed by the CONTRACTOR for services rendered if the CONTRACTOR fails to satisfactorily comply with any term or condition of this Contract.  

D. No payments in advance or in anticipation of services to be provided under this Contract shall be made by OPD.

E. OPD may not be required to pay any claims for payment for services submitted more than twelve (12) months after the calendar month in which the services were performed.
DUPLICATION OF BILLED COSTS

The CONTRACTOR shall not bill, and OPD shall not pay, for services not performed under this contract.  In addition, OPD shall not pay CONTRACTOR for any service if the CONTRACTOR is entitled to payment or has been or will be paid by any other source, including grants, for that service.

OPD DUTIES AND RESPONSIBILITIES

OPD shall provide access to and use of any bank of legal briefs, form interrogatories or other resource materials maintained by OPD, and access to an electronic legal research service with which OPD has a contract.  Such access is restricted to use for assigned indigent defense in RCW 71.09 cases.

INSURANCE

Professional Liability, Errors and Omissions Insurance

CONTRACTOR shall maintain adequate Professional Liability or Errors and Omissions Insurance to cover all program activities by CONTRACTOR and licensed staff employed or under contract to CONTRACTOR.  The State of Washington, its agents and employees need not be named as additional insureds under this policy.
The required insurance shall be issued by an insurance company(s) authorized to do business within the state of Washington.

All policies shall be primary to any other valid and collectable insurance.  The CONTRACTOR shall instruct the insurers to give OPD 30-days advance notice of any insurance cancellation.

CONTRACTOR shall submit to OPD within fifteen (15) days of the Contract effective date, a certificate of insurance, which outlines the coverage and limits defined in the insurance section.
A governmental agency contractor covered by a governmental self-insurance program may satisfy this insurance requirement and indemnity requirement by providing verification of self-insurance.
CONTRACT MANAGEMENT

The Contract Manager for each of the parties to this Contract shall be the contact person for all communications and billings regarding the performance of this Contract.
	Contract Manager for CONTRACTOR is:
	Contract Manager for OPD is:

	David Chapman
King County Department of Public Defense
401 5th Avenue, Suite 550

Seattle, WA 98104
Phone:  (206) 263-2174 

E-mail address:  David.Chapman@kingcounty.gov

	Joanne Moore
Washington State Office of Public Defense
711 Capitol Way South, Suite 106

PO Box 40947
Olympia, WA  98504-0957
Phone:  (360) 586-3164 Fax:  (360) 586-8165
E-mail address:  joanne.moore@opd.wa.gov


ASSURANCES

OPD and the CONTRACTOR agree that all activity pursuant to this Contract will be in accordance with all the applicable current federal, state and local laws, rules, and regulations.

ORDER OF PRECEDENCE

Each of the exhibits listed below is by this reference hereby incorporated into this Contract.  In the event of an inconsistency in this Contract, the inconsistency shall be resolved by giving precedence in the following order:

1. Applicable federal and State of Washington statutes, rules and regulations.

2. Special Terms and Conditions as contained in this basic Contract instrument.

3. Exhibit A – General Terms and Conditions.

4. Exhibit B – Statement of Work; and
5. Any other provision, term or material incorporated herein by reference or otherwise incorporated.

ENTIRE AGREEMENT

This Contract, including referenced exhibits, represents all the terms and conditions agreed upon by the parties.  No other understandings or representations oral or otherwise, regarding the subject matter of this Contract shall be deemed to exist or to bind any of the parties hereto.

CONFORMANCE

If any provision of this Contract violates any statute or law of the state of Washington, it is considered modified to conform to that statute or law.

APPROVAL

This Contract shall be subject to the written approval of OPD's authorized representative and shall not be binding until so approved.  The Contract may be altered, amended or waived only by a written amendment executed by both parties.

This Contract is executed by the persons signing below who warrant that they have the authority to execute the Contract.

	KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
	
	OFFICE OF PUBLIC DEFENSE

	_____________________________________
	
	_____________________________________

	Signature
	
	Joanne Moore

	_____________________________________
	
	_____________________________________

	Title
	Date
	
	Director
	Date


	SOCIETY OF COUNSEL REPRESENTING ACCUSED PERSON
	
	THE DEFENDER ASSOCIATION


	_____________________________________
	
	_____________________________________

	Signature
	
	Signature

	_____________________________________
	
	_____________________________________

	Title
	Date
	
	Title
	Date


EXHIBIT A

GENERAL TERMS AND CONDITIONS

DEFINITIONS 

As used throughout this Contract, the following terms shall have the meanings set forth below:

A. "CLIENT" shall mean an individual receiving services under this Contract.

B. "CONTRACTOR" shall mean that agency, firm, provider organization, individual or other entity performing services under this Contract.  It shall include any subcontractor or employee of the prime CONTRACTOR as permitted under the terms of this Contract.
C. “FULL-TIME CASELOAD” shall mean, generally, up to four pre-commitment or post-commitment 71.09 cases preparing for trial and eight other post-commitment cases per attorney per year, or an alternate mix of 71.09 cases that represents a similar per-attorney workload.
D. "OPD" shall mean the Washington State Office of Public Defense, any division, section, office, unit or other entity of OPD or any of the officers or other officials lawfully representing OPD.

E. “PERSONAL INFORMATION” means information identifiable to any person, including, but not limited to, information that relates to a person’s name, health, finances, education, business, use or receipt of governmental services or other activities, addresses, telephone numbers, social security numbers, driver license numbers, other identifying numbers, and any financial identifiers.
F. “71.09 CASE” shall mean Superior Court actions involving civil commitment as a sexually violent predator pursuant to Chapter 71.09 RCW.
ASSIGNMENT

Neither this Contract, nor any claim arising under this Contract, shall be transferred or assigned by the CONTRACTOR without prior written consent of OPD.

CHANGE IN STATUS

In the event of substantive change in the legal status, organizational structure, or fiscal reporting responsibility of the CONTRACTOR, CONTRACTOR agrees to notify OPD of the change(s).  CONTRACTOR shall provide notice as soon as practicable, but no later than thirty (30) days after such a change takes effect.

CHANGES AND MODIFICATIONS

Any change or modification to this Contract must be in writing and signed by both parties.

DISPUTES

Except as otherwise provided in this Contract, when a dispute arises between the parties and it cannot be resolved by direct negotiation, the parties agree to participate in mediation in good faith.  The mediator shall be chosen by agreement of the parties.  If the parties cannot agree on a mediator, the parties shall use a mediation service that selects the mediator for the parties.  The parties agree that mediation shall precede any action in a judicial or quasi-judicial tribunal. 

Nothing in this Contract shall be construed to limit the parties’ choice of a mutually acceptable alternative resolution method such as a dispute resolution board or arbitration.

GOVERNING LAW

This Contract shall be construed and interpreted in accordance with the laws of the state of Washington, and the venue of any action brought hereunder shall be in Superior Court for Thurston County.  

INDEMNIFICATION

CONTRACTOR shall defend, protect and save harmless the state of Washington, including all elected officials, public agencies and officers and employees thereof, from and against all claims, suits and actions, including all costs of defense, arising from any negligent act or omission of CONTRACTOR or any authorized subcontractor or any employee or agent of either in the performance of the Contract.

INDEPENDENT CAPACITY

The parties to this Contract, in the performance of it, will be acting in their individual capacities and not as agents, employees, partners, joint ventures or associates of one another.  The employees or agents of one party shall not be considered or construed to be employees or agents of the other party for any purpose whatsoever.  
The parties agree, as provided in Chapter 236 Laws of 2012, that CONTRACTOR and any employees of CONTRACTOR providing services under this Contract are not, as a result of providing services under this Contract, eligible for any public employee benefits including membership in any public employee retirement programs of the State of Washington.
INDUSTRIAL INSURANCE COVERAGE

If required by law, CONTRACTOR shall provide or purchase industrial insurance coverage prior to performing work under this Contract.  OPD will not be responsible for payment of industrial insurance premiums or for any other claim or benefit for CONTRACTOR or any authorized subcontractor or employee of CONTRACTOR which might arise under the industrial insurance laws during the performance of duties and services under this Contract.  If the Washington Department of Labor and Industries, upon audit, determines that industrial insurance payments are due and owing as a result of work performed under this Contract, those payments shall be made by CONTRACTOR; CONTRACTOR shall indemnify OPD and guarantee payment of such amounts.

LICENSING AND ACCREDITATION STANDARDS

The CONTRACTOR shall comply with all applicable local, state and federal licensing, accreditation and registration requirements, and standards necessary in the performance of this Contract.

NONDISCRIMINATION

During the performance of this Contract, the CONTRACTOR shall comply with all federal and state nondiscrimination laws, regulations and policies.  In the event of the CONTRACTOR’s noncompliance or refusal to comply with any nondiscrimination law, regulation or policy, this Contract may be rescinded, canceled or terminated in whole or in part, and the CONTRACTOR may be declared ineligible for further contracts with OPD.  The CONTRACTOR shall, however, be given a reasonable time in which to cure noncompliance.  Any dispute may be resolved in accordance with the “Disputes” procedure set forth herein.

OVERPAYMENTS 

If an audit of CONTRACTOR’S or OPD’s records indicates that fees paid pursuant to this Contract are in excess of those authorized under this Contract, CONTRACTOR agrees to immediately reimburse OPD for any excess amounts as determined by such audit.

PROTECTION OF CONFIDENTIAL INFORMATION

CONTRACTOR agrees to implement physical, electronic and managerial safeguards to prevent unauthorized access to a client’s personal information and privileged materials.
RECORDS, DOCUMENTS, AND REPORTS

CONTRACTOR shall maintain all books, records, documents, data and other evidence relating to this Contract and performance of the services described herein, including but not limited to accounting procedures and practices, which sufficiently and properly reflect all direct and indirect costs of any nature expended in the performance of this Contract.  

CONTRACTOR shall retain such records for a period of six (6) years following the date of final payment.  At no additional cost to OPD, these records, including materials generated under the Contract, shall be subject at all reasonable times to inspection, review or audit by OPD, personnel duly authorized by OPD, the Office of the State Auditor, and federal and state officials so authorized by law, regulation or agreement subject to the Attorney/Client Confidentiality provisions of the Rules of Professional Conduct.

If any litigation, claim or audit is started before the expiration of the six (6) year period, the records shall be retained until all litigation, claims or audit findings involving the records have been resolved.

REGISTRATION WITH DEPARTMENT OF REVENUE

The CONTRACTOR shall complete registration with the Washington State Department of Revenue, General Administration Building, Olympia WA 98504, and be responsible for payment of all taxes due on payments made under this Contract. 

RIGHT TO MONITOR
The CONTRACTOR shall provide right of access to its facilities to OPD and OPD’s officers or agents with notice and at reasonable times, in order to monitor compliance and/or quality assurance under this Contract.  The right of client confidentiality will be honored.  All Contract monitoring shall be performed in such a manner that will not unduly interfere with the CONTRACTOR’s business or work hereunder.
SAVINGS

In the event funding from state, federal or other sources is withdrawn, reduced or limited in any way after the effective date of this Contract and prior to normal completion, OPD may terminate the Contract.  OPD will in good faith provide as much notice as possible and, at OPD’s discretion, may offer to renegotiate under such new funding limitations and conditions.
Funding or obligation under this Contract beyond the current King County appropriation year is conditional upon appropriation by the King County Council of sufficient funds to support the activities described in the Contract.  Should such appropriation not be approved, this Contract will terminate at the close of the current appropriation year.  If this contract is so terminated, State OPD shall be liable only for payment required under the terms of this Contract for services rendered or goods delivered prior to the effective date of termination.

SEVERABILITY

If any provision of this Contract or any provision of any document incorporated by reference shall be held invalid, such invalidity shall not affect the other provisions of this Contract that can be given effect without the invalid provision, if such remainder conforms to the requirements of applicable law and the fundamental purpose of this Contract, and to this end the provisions of this Contract are declared to be severable.

SUBCONTRACTING

Neither the CONTRACTOR nor any OPD-approved Subcontractor shall enter into subcontracts for any of the work contemplated under this contract without obtaining prior written approval of OPD.  (CONTRACTOR’s employees are not considered subcontractors.)

In no event shall the existence of a subcontract operate to release or reduce the liability of the CONTRACTOR to OPD for any breach in the performance of the CONTRACTOR’s duties.  Only CONTRACTOR may prepare, write and file documents with the court and represent clients in court proceedings, unless OPD grants prior written consent to the substitution of another attorney.  If CONTRACTOR violates this provision, OPD may, at its option, terminate the Contract. 

TERMINATION FOR CONVENIENCE

Except as otherwise provided in this Contract, either party may, by ninety (90) days written notice, beginning on the second day after the mailing, terminate this contract in whole or in part.  If this Contract is so terminated, OPD shall be liable only for payment required under the terms of this Contract for services rendered or goods delivered prior to the effective date of termination.

TERMINATION FOR DEFAULT

OPD may terminate this Contract for default, in whole or in part, by written notice to the CONTRACTOR if OPD has a reasonable basis to believe that the CONTRACTOR has:

· Failed to meet or maintain any requirement for contracting with OPD;
· Failed to render adequate representation to clients or willfully disregarded the rights and best interests of the client;
· Failed to perform under or otherwise breached any term or condition of this Contract; and/or

· Violated any applicable law, rule or regulation.

If it is later determined that the CONTRACTOR was not in default, the termination shall be considered a termination for convenience.

TERMINATION PROCEDURE

1. Upon termination of this Contract, in addition to any other rights provided in this Contract, and except as otherwise directed by OPD, the CONTRACTOR shall:

a. Stop work under this Contract on the date and to the extent specified in the notice of termination.  Said notice shall:

i. Authorize additional work on or direct withdrawal from pending cases, and 

ii. Instruct the CONTRACTOR regarding any other requirements to complete services.

PROVIDED, that if the trial court does not permit withdrawal of the CONTRACTOR attorney, the CONTRACTOR will continue necessary work.

2. Complete performance of any part of this Contract that has not been terminated by OPD.

3. Upon termination of this Contract, OPD shall pay to the CONTRACTOR the amounts specified in this Contract for completion of cases assigned to the CONTRACTOR under this Contract.

4. OPD may withhold from any amounts due the CONTRACTOR for completed work or services such sum as OPD determines to be reasonably necessary to protect OPD against potential loss or liability.

5. The rights of and remedies available to OPD provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this Contract.

6. In the event of termination of the Contract, the CONTRACTOR agrees to complete any case assigned under this Contract, unless otherwise directed by OPD.

7. In the event of termination of this Contract, OPD reserves the right to require a bond to assure completion of the work by CONTRACTOR, pursuant to state law.

WAIVER OF DEFAULT

Waiver of any default or breach shall not be deemed to be a waiver of any subsequent default or breach.  Waiver shall not be construed to be a modification of the terms of the Contract unless stated to be such in writing, signed by the contracting officer of OPD.
EXHIBIT B

STATEMENT OF WORK

1. CONTRACTOR DUTIES:  CONTRACTOR agrees to provide legal representation of persons against whom petitions are filed for civil commitment as sexually violent predators pursuant to Chapter 71.09 RCW for a Ten (10) FTE caseload or equivalent, consisting of cases appointed to the CONTRACTOR by a County Superior Court in Washington.  Legal services shall be provided by Bruce Shamulka (WSBA# 19748), Lin-Marie Nacht (WSBA# 16149), Mike Morris (WSBA# 31284), Tomackie Kim (WSBA# 34895), Kenneth Chang (WSBA# 26737), Mick Woynarowski (WSBA# 32801), Jacklynn Zorich (WSBA# 30239), Virginia L. Faller (WSBA# 17143), Ken Henrikson (WSBA# 17592), Devon Gibbs (WSBA# 31438) and Lei Young (WSBA# 37942).   
CONTRACTOR further agrees to provide OPD information regarding staffing modifications during the term of this contract and CONTRACTOR and OPD agree to negotiate, in good faith, any transition of cases, if necessary”).  
Pro bono professional activities such as working on committees, task forces, or WSBA publications are not precluded by acceptance of a full-time caseload, unless such activities interfere with high quality representation of the 71.09 clients.
2. CASELOAD ADJUSTMENTS:  Because case assignment and resolution is not a static process during a year, CONTRACTOR and OPD  agree that the actual number of cases at any one time that have been assigned under this Contract may total as few as fifteen (15) percent less than the contracted caseload, or as many as fifteen (15) percent more.  Such a temporary variance shall not result in alteration of payment owed to CONTRACTOR by OPD.   Attorneys in group practices agree to distribute cases to maximize attorneys’ ability to spend appropriate amounts of time on their cases, commensurate with their experience and their individual workloads.  OPD shall use its best efforts to effect caseload adjustments for variances not corrected within a reasonable amount of time through natural systemic adjustments.
Notwithstanding the provisions of Chapter 257 Laws of 2012 Section 2 (3), which allow judicial appointment of additional counsel for good cause, caseloads as described in this contract are per attorney. 
3. REQUESTS FOR CONTRACT MODIFICATIONS:  If CONTRACTOR’s caseload either falls above or below the variance stated above, and OPD determines the CONTRACTOR can meet professional standards in representing the increased or reduced caseload, OPD will negotiate in good faith with CONTRACTOR for an adjustment to cover the increased or reduced caseload commensurate with the rate paid in this Contract.  

4. COMPLIANCE WITH LAW:  CONTRACTOR shall comply with federal laws, state laws, court rules, WACs, and applicable policies, including the Washington State Special Commitment Center Policies and Guidelines. 
5. STANDARDS:  CONTRACTOR shall be in compliance with the Washington State Court Rules of Professional Conduct and provide legal services according to the Washington State Bar Association Standards for Indigent Defense and the Washington Defender Association Standards for Public Defense Services.
6. CONTINUITY OF REPRESENTATION:  For CONTRACTORs with more than one attorney providing legal representation under the terms of this Contract, CONTRACTOR agrees to continue the initial attorney assigned to a client throughout all cases assigned in this Contract absent good cause.
7. CLIENT CONTACT:  CONTRACTOR will establish and maintain client contact, keep the client informed of the progress of the case, and effectively provide legal advice to the client throughout the representation.  
8. REVIEWS:  CONTRACTOR will participate in Contract review and case review processes as required by OPD.  CONTRACTOR will also cooperate with OPD in efforts to improve representation and monitor compliance with Washington State Bar Association Standards for Indigent Defense Services and Performance Guidelines.
9. CLIENT OR THIRD PARTY COMPLAINTS:  CONTRACTOR will establish a procedure for responding to complaints regarding the performance of any attorney(s) under this Contract.  If after utilizing the CONTRACTOR’s complaint procedure, the client states he or she continues to have a complaint, then the CONTRACTOR shall provide the client with OPD contact information so the client may pursue the complaint.

10. BAR COMPLAINTS:  CONTRACTOR will immediately notify OPD in writing when it becomes aware that a bar complaint has been lodged with the Washington State Bar Association against the CONTRACTOR or any member of CONTRACTOR’s firm.

11. TIME RECORDS:  CONTRACTOR will accurately maintain and document individual case time records on forms provided by OPD, and submit monthly case reports when invoicing for monthly payment to CONTRACTOR by OPD.  CONTRACTOR shall report caseload and hours no more than thirty (30) days after the reporting period.  


CSC14144









Page 1 of 12

